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The Godavarman Hearing on 5th January 2007 had a range of cases discussed. We reported to you in detail on the matter related to the Forest Advisory Committee through flash news immediately after the hearing. The order of the same was also included in the last issue of the Update. Presented below are some of the other matters that were discussed at the hearing.

The first matter discussed was I.A.827, 1122 and 1337, 1473, 1620 and 1693 in 1473. This was regarding the recommendations of the Central Empowered Committee (CEC) regarding the transfer of funds and report of SIT and report of the CEC regarding non-recovery of the Net Present Value (NPV).  The Amicus Curiae highlighted that in the last order of the Supreme Court dated 28.11.2006, the only issue remaining to be sorted is the appointment of the CEO for Compensatory Afforestation Management and Planning Agency (CAMPA). The counsel for the Ministry of Environment and Forests (MoEF) stated that at present there is no regular appointment and Shri Ansar Ahmed, the existing Inspector General of Forest has an additional charge.  The Supreme Court deferred the matter by a few months till the CAMPA is constituted and after which there can be the regular appointment.

The next matter heard, which dominated the court proceedings was I.A.NO.1413, 1414, 1426, 1428, 1440,1441,1454,1459,1460,1662-1663 & 1675 In 1413, for the constitution of the FAC and directions. Please see Flash News 82 and Forest Case Update, Issue 31 for a complete reporting of this case.

The third matter heard was I.A.NO.1697 IN I.A.NO.548, for clarification and modification of the 14.2.2000 order of the Supreme Court. Mukul Rohtgi, representing the State of Madhya Pradesh, highlighted before the court that he is referring to a reservoir in the state which is in forest area where traditional fishing rights have been granted. A problem has arisen because of the CEC letter interpreting the 14.2.2000 order according to which includes the removal of biomass from a National Park or Sanctuary as a non-forest activity and therefore fishing activity is not being permitted. The Supreme Court referred the matter to the CEC and asked them to file a response.
14.2.2000 Order

“Issue notice to all the respondents. In the meantime, we restrain respondent No. 2 to 32 from ordering the removal of dead, diseased, dying or wind fallen trees, drift wood and grasses, etc from any National Park or Game Sanctuary or forest”

The next matter heard was I.A. 1662 and 1663 regarding two mining leases. The counsel, Mr. Nariman drew the attention of the court to his affidavit to build the case that the applicant should be permitted to carry out mining activity. The Amicus brought to the attention of the court that the affidavit has been filed on 3rd January 2007, just three days before the hearing. The counsel for the MoEF highlighted that according to the Supreme Court order on Temporary Working Permits (TWPs) where the procedure lays down that there needs to be In-principal approval followed by compliance of conditions after which the final permission is granted. However, the applicant wants to operate without the compliance. Mr. Nariman pointed out that the applicant has complied with the conditions and therefore should be allowed to operate.  The counsel for the MoEF said that this needs to be verified. The court ordered for the matter to be listed on 10th January 2007 and asked the MoEF and CEC to respond.

The final matter heard was I.A.1681 which related to the state of Haryana, for J.H.Business India Ltd. The CEC report in this case has also been received. The court asked the State of Haryana to file its response and list the matter after two weeks.
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In Flash News 83, we had sent out a list of matters to be heard on the 15th and 16th January 2007. In this section we present highlights of some of the cases that were heard.

One of the cases heard was Application 993 related to the violation of the Forest Conservation Act in the Kalsa Bhandura Project. The CEC directed the State of Karnataka and Ministry of Environment and Forests to file their response to the Application seeking a stay on the construction of the Kalsa Bhandura Diversion channel in Belgaum District, Karnataka. The application was filed by Shrihari Kugji and Rajendra Kerkar seeking a stay on the ground that the work on the project in the non forest portion has started despite the fact that no forest clearance has been obtained under the Forest (Conservation) Act, 1980. 

The CEC also heard Application number 726 related to the violation of the Forest Conservation Act by the Tamnar thermal power project in Chhatisgarh. The application concerns violation of the Forest (Conservation) Act. Since the forest clearance has already been obtained during the pendency of the Application, the applicant withdrew the Application. However, the applicant brought to the notice of the CEC, the continuing violation of the FCA through an additional application. The CEC took note of the same but grated liberty to the applicant to bring it to the notice of the appropriate office. The matter stood disposed off on these terms. 

Application 914 was filed by the Gram Panchayat of Turmuri through Shrihari Kugaji on the ground that forest land has been diverted for non forest purpose for construction of a municipal solid waste dump. The CEC had earlier directed that no work in violation of the Forest Conservation Act should be allowed in the area. However, the Applicant chose to withdraw the petition since the State of Karnataka was able to prove that the alleged forest land was not included in the deemed forest land identified by the State Government and hence no Forest Clearance was required for the same. However, having regard to the tremendous effort made by the applicant in filing the application, the CEC kept the Application pending till 8th of February so that further verification by the Applicant can take place. 

The Application number 914 was filed by Retired Forest Officer H.V Bhatia sought to stay the proposed diversion channel in Kota on the ground that it would seriously affect the Chambal Gharial Sanctuary and lead to less flow of water in the Sanctuary thereby violating section 29 of the Wildlife (Protection) Act, 1972. Further, a very shoddy EIA was prepared within a period of two months by a Mumbai based EIA consultant which completely undermines the ecological importance of the area. The channel would seriously fragment the forest of the region besides leading to large scale encroachments. The State of Rajasthan and the project proponent filed their response. The Applicants sought time to file a rejoinder on the same. 
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Whose expert is an expert?

The months of December 2006 and January 2007 saw one of the fieriest debates the Chief Justice's Court in New Delhi. National newspapers reported on the row between the Supreme Court's three judge bench in the T N Godavarman case and the Ministry of Environment and Forests (MoEF) over the composition of the Forest Advisory Committee (FAC) see here and here. These were bitter exchanges, with strong comments; the government's position amounted to an outright challenge of the court's orders relating to forests during the last 10 years. 

But why did the government mount such opposition? What is the importance of the Forest Advisory Committee? 

What is the FAC? 

Any activity which requires the diversion of forest land for non-forest use must first be cleared by the MoEF. This is clearly specified in the procedures prescribed in the Forest Conservation Act, 1980. This process also stipulates a role for the Forest Advisory Committee (FAC) before the grant of clearance. The MoEF refers every proposal with complete documentation to the FAC, and the committee then takes a view on the following parameters: 

· Whether the forest land to be converted is part of a nature reserve, national park wildlife sanctuary, biosphere reserve or forms part of the habitat or any endangered or threatened species of flora and fauna or of an area lying in severely eroded catchment; 

· Whether the use of any forest land is for agricultural purposes or for the rehabilitation of persons displaced from their residences by reason of any river valley or hydro-electric project; 

· Whether all feasible alternatives have been considered by the State Government or the other authority and that the required area is the minimum needed for the purpose; and Whether the State Government or the other authority undertakes to provide at its cost for the acquisition of land of an equivalent area and afforestation. 

Following this scrutiny, the FAC advises the MoEF on whether the forest land should be allowed to be diverted, and if yes, then under what conditions and restrictions. 

The origins of the dispute 

The Supreme Court's monitoring body on forest matters - the Centrally Empowered Committee - and amicus curiae Harish Salve had recommended that the following people be included by the MoEF in the FAC. The persons recommended by the court included Belinda Wright (WPSI), Bittu Sahgal (Sanctuary Asia), Shyam Chainani (Bombay Environment Action Group), P K Manohar (a lawyer who has filed cases related to forest issues), Claude Alvares (Goa Foundation), S C Sharma (a retired forest officer), P K Sen (presently with Ranthambhore Foundation), Pranay Waghray (Wildlife Activist) and V R Chitrapoo (also a retired forest officer). All of the above persons have years of experience on forest, environment and wildlife issues, which gives them enough expertise enough to be on the FAC; they are well known among environmental research and activist groups. 

The MoEF, however, refused to accept the credibility of the persons suggested by the CEC. In the ministry's last submission to the court on 3 January 2007, the MoEF's Secretary, Pradipto Ghosh states that none of these persons fit into the criteria of 'experts' laid out in MoEF's guidelines, and therefore they cannot be on the FAC (see: http://envfor.nic.in/rti/order-guidelines.pdf). Conveniently, the ministry seems to have forgotten that nearly all of these persons have served on MoEF's own committees in the past, be these expert committees for environment clearances of projects or others related to hazardous wastes. Instead, the MoEF proposed the names of J S Singh, Centre of Advanced Botany at Benaras Hindu University, A S Dogra and M. Kamal Naidu (retired forest officer). These individuals too are well credentialled, but for the MoEF, their academic background gives them the edge over those proposed by the CEC. 

And so the composition of the FAC became a matter of dispute between the MoEF and the CEC. The Court has now stayed the reconstitution of the FAC until the dispute is resolved. 

Expertise and the MoEF.

Who is an expert? While differences can exist on this, the Court first sought to clarify whether the MoEF has been consistent in defining expertise, or if it had selectively applied its criteria for various appointments. On 5 January 2007, when the case was heard again after the court reopened from its vacation, the then Chief Justice, Y K Sabharwal raised two points of clarification. First, he asked whether the MoEF has been following similar guidelines in the constitution of other authorities and committees. He also asked the MoEF to clarify its view, with specific reference to appointments made since and before 2004 (when the guidelines for appointments were framed) separately. The court also felt that it would be appropriate for the CEC to respond to the affidavit filed by MoEF, and to allow time for this the stay on the constitution of the FAC was extended. 

The 2004 guidelines of the MoEF contain the following opening lines, "In the past, inadequate attention has been paid to the question of whether the non-official persons considered for appointment to these bodies have the relevant background or experience for the role. As a result, the decisions and/or advice received from these bodies may have been sub-optimal. Accordingly, it is advisable to prepare and adopt Guidelines for such appointments." The guidelines include a series of definitions, including how one can define an expert, a professional, a professional voluntary organization, and so on. Most of these definitions and criteria stress the need for formal university degrees and academic qualifications. This definition, however, leaves out many individuals whose long experience in the forestry sector may give adequate advisory capacity, simply because they have not pursued a formal degree in the field. 

What now? 

Could the composition of expert committees determine whether clearances sought for particular projects are given or denied? This is the question at the heart of the dispute, although no allegation about it was specifically raised. In recent years, with increasing criticism of the MoEF's role in providing environmental clearances for large projects, the composition of its expert committees has come under attack (see here). For instance, there has been a lot of questioning on the composition and decisions of the 7 expert committees related to environment clearance of development and industrial projects under the Environment Impact Assessment Notification. Despite this being pointed out to the MoEF, this has not been addressed so far. The MoEF's inaction on this front suggests that it too is aware the composition of committees can be crucial to its choices. 

All the persons suggested by the CEC as potential members of the FAC are capable of safeguarding the environment, and have shown this repeatedly in the past. The MoEF could have welcomed them, and made changes in the composition of the FAC if it felt that the committee needed to be better balanced to include social concerns, or factors specific to forest management. Instead, the ministry has insisted on its own preferred members for the FAC, in effect rejecting the very expertise it once held up. Will the court permit this? It will be surely very interesting to see which direction this case takes; the outcome will have an important bearing on future decisions within the MoEF, with significant potential to impact all our lives.
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This article appeared in India Together (www.indiatogether.org) in December 2006. It can be viewed at http://www.indiatogether.org/2007/jan/env-expert.htm
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For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     
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