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In Flash News 85, we had sent out a listing of the matters that were heard by the Supreme Court on 2nd March 2007. The first among these was I.A.Nos. 1704-1706, related to a saw mill in the state of Uttaranchal. The council for the applicant highlight that the matter refers to a saw mill which was functioning in one plot in 1979 which is when it shifted to another one. It was functioning successfully till 2006, which is when it was shut down. The court asked the Central Empowered Committee (CEC) and state of Uttaranchal to file their responses. 

The next matter heard was I.A.Nos.1708-1709 related to Andhra Pradesh.  The applicant was a saw mill owner where the licenses have been cancelled following the Supreme Court order of 30.10.2002. Following this the applicant had filed a petition before the CEC but the matter had not been resolved. The applicant had moved the court asking for the CEC to speedily dispose off the matter. The Amicus Curiae brought to the court’s notice that this matter will sort itself out and that the CEC is working on it.

Following this was I.A.1722, which was the report of the CEC in I.A.966. I.A. 966 relates to the construction of the Madhya Ganga Canal project Stage II, which is falling within the Reserve Forest Land and Hastinapur Wild Life sanctuary, Uttar Pradesh.  The government of Uttar Pradesh and also the Supreme Court accepted the recommendations of the CEC in this matter.

I.A.1723-1724 were filed by Ashok Kumar, Wildlife Trust of India and brought to the court’s notice that important posts including that of Director, Wildlife are lying vacant in the Ministry of Environment and Forests. The application prayed that the Supreme Court direct the Union of India to take action on this matter.

Another matter heard was I.A.1609-1610, relates to construction which involves the Srisailam Tiger Reserve. The CEC has given recommendations for temporary diversion of forest land. However, the applicant did not completely agree with the recommendations and wanted the matter to be resolved soon as they wanted to start construction before the monsoon sets in. The applicant highlighted that the project involves no submergence. The Amicus Curiae, Harish Salve responded that this matter needs to be argued, and asked for 2 weeks time to respond. The court raised an important issue that if the project involves cutting of 180 trees, there is no meaning of temporary diversion if the trees are likely to be cut with this diversion. The applicant also challenged the Rs.13.285 Net Present Value of the forest land that needs to be paid for diverted forest for non-forest use. The court issued a notice to Ministry of Environment and Forests in this regard. 

The next matter was I.A.Nos.1682-1683 relating to re-opening of saw mills in Maharashtra, where the Supreme Court has earlier held the view that it cannot be allowed. The applicant highlighted that the three areas of Arangaon are B class forests have never been in the possession of the Forest Department and has earlier been either with the military or Railways or Revenue Department. The Amicus highlighted that this matter has come up earlier. The problem is that the area in question is recognized as forest in the Bombay Rules and the state of Maharashtra recognizes it as forest. The court cannot ask the state to re-align the boundaries. 

I.A.1003 in I.A.965 related to the construction of a road by the Army through Askot Musk Deer Wild Life Sanctuary and also dumping of ammunition in Rajaji National Park, Uttaranchal. The Ministry of Defence has accepted the recommendations of the CEC in this regard. The CEC has recommended that alternate land be sought for the dumping of ammunition which the state of Uttaranchal needs to provide (Also see: http://147.208.132.198/news/181_1945341,0008.htm).

Another matter heard was I.A.Nos.1023 in 908 in 724 and 922 which the applicant highlighted was pending for two years which is a renewal application for a plantation. The lease of 1949 ended in 1999, and since 2001 the renewal application is pending. The counsel for the applicant highlighted that the applicant is being asked to surrender the land despite the matter pending in the Supreme Court. He mentioned that they are willing to argue the matter provided it is listed in court.
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The 9th March 2007 hearing was a very interesting one with a range of issues that were discussed. A list of matters was sent out through Flash News 86; and we did an immediate update on the matter relating to the Indira Sagar (Polavaram) Dam in Andhra Pradesh through Flash News 87.

The first matter heard was I.A.NO.1721 in 1597 in 566. I.A.566 relates to payment of Net Present Value (NPV) for diversion of forest land. The applicant in this case was the Singaneri Coal Mines in Andhra Pradesh. The counsel for the applicant highlighted that this application should have been governed by the order of the court of 26.2.2007.  He highlighted that a part of the mine is underground and part over ground.  The Ministry of Environment and Forests (MoEF) has not determined the final NPV amount. Earlier the amount determined has been paid; and if the amount is increased a nationalized company cannot pay it. The company cannot be asked to pay NPV again and again. Also that with an increased amount the company is likely to be sick as it cannot afford the amount. One of the judges of the Godavarman bench remarked that in Andhra Pradesh state there is a saying, if you deal with coal, your hands will be black! The court allowed for the mining to continue and asked the MoEF to respond within three weeks.
The next matter was I.A.Nos.1232 in I.A.963-964 and I.A.1352 and relates to the issue of disposal of the illegal timber seized in Assam. As per the order of 5.5.2006, the court had taken the view that the timber will be sold under the supervision of the High Powered Committee. A person named Inder Sen had earlier sought rights over the timber in a High Court petition. However, following this no-one has come forward to stake a claim. The Amicus Curiae, U.U.Lalit pointed out that unless someone comes forward to stake this claim, the matter is sorted out as the timber has been sold and the money is with the Central Empowered Committee (CEC). The High Court petitions have also been disposed off. Therefore the court needs to take a view on it.
The next matter was I.A.NOS.1429, 1519-1520, 1652-1654 & 1667-1670, which was the report of the CEC regarding the license to wood based industries pursuant to the Supreme Court order dated 30.10.2002. The Amicus highlighted that main issue have been raised in the first report of the CEC, following which the CEC has filed a supplementary report. The court and the CEC had held the view that before granting fresh licenses to wood based industries in states, there is a need to consider the availability of timber from official sources and also look at the capacity of the existing units in the state. The CEC had asked different states to provide this information. The Amicus highlighted that according to the information received it was indicated that in West Bengal, 750 new units can be granted license; none can be granted license in Rajasthan; and there was no submission from Gujarat. In a state like Uttaranchal it was realised that every unit is operating within the 10 kilometre radius of a forest which was not allowed according to the Supreme Court; and therefore wood based units would need to be set up in specific industrial estates. In the last order of the court on 25.8.2006, the court had asked the CEC to reconsider the issue as these figures cannot be fixed and therefore the current supplementary report has been filed. The applicant of a wood based unit in I.A.1652 highlighted that in 2005, the CEC had granted permission to five units in the state of Uttaranchal, which should not have happened. Other applicants also intervened.  The Amicus Curiae requested the court to ask the state governments to respond in this case rather than individual private units. He also stated that the basic I.A in this case is I.A.1429. Mukul Rohtagi who was representing a wood based unit from Uttaranchal requested the court to also list their I.A.1710 also with this matter. 
I.A. 1689-1691 was heard next. The matter related to construction of a reservoir and pipeline involving the Chambal Ghariyal sanctuary. The Amicus pointed out that somewhere along the way the construction of this project started without the express approval of the Supreme Court which cannot happen. The Amicus also highlighted that the CEC recommendations in this case are there, and the applicant needs to point out if these are agreeable to them. The project proponents highlighted that they are being asked to pay 5% of the total cost of the project as the NPV for the diversion of the forest for non-forest use. However, the project involves only 1 kilometre of the forest land, and therefore the project proponents should be asked to pay only the 5% of the construction cost which is in the sanctuary area.  The entire cost of the project is Rs.155 crores. The court clarified from the Amicus if the court had been asking for project proponents to pay for 5% of the entire project cost and the Amicus responded in affirmative. The court agreed for the project proponent to pay only 5% of the project cost for construction within the sanctuary, as an exceptional case.
The next matter was I.A.1572 and 1578 which was introduced by the Amicus Curiae, U.U.Lalit. This matter referred to the report of the CEC in the forest clearance issue of the Indira Sagar (Polavaram) project in Andhra Pradesh. A detailed report of the arguments in court was sent out to the forest case list serve as Flash News 87 (See www.forestcaseindia.org or write to forestcase@yahoo.com for an electronic copy).
Another matter heard was I.A.1037 in I.A.1008 and 1009, which involves the felling of 9000 trees in forests near Aligarh. The CEC has submitted its report in this case (I.A.1008 is the CEC report), however the applicants have alleged that the CEC has not undertaken a site visit of the area, along with other serious allegations, that the CEC has not seen all the documents. The applicant highlighted that a total of 3,60,000 trees were cut by the Government of India. The court asked the applicant as to what is the basis of making such serious allegations against the CEC. It was highlighted by the state government that the bonafide of the applicant should be checked as the applicant is also wanted in poaching cases. The court asked the CEC to respond in the matter.  
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RESPONSE OF THE CEC IN IA NOS. 1413, 1414, 1426, 1428, 1440 AND RELATED IA’S REGARDING THE CONSTITUTION OF THE FOREST ADVISORY COMMITTEE (FAC) BY THE MINISTRY OF ENVIRONMENT AND FORESTS (MOEF)

This response is being filed by the CEC pursuant to this Hon’ble Court’s order dated 5.1.2007 regarding the constitution of the Forest Advisory Committee (FAC).  

2.
It is unfortunate that an unnecessary controversy has been created over the suggestion of the names of some persons for consideration for nomination in the FAC, given pursuant to an order of this Hon'ble Court. These names were suggested by the CEC based on its own information – none of these persons were even contacted by the CEC, and yet an impression is sought to be created as though they were keen to get these appointments.  The manner in which the Government has dealt with it has made it necessary to furnish a detailed response so that the name of these people is cleared from this controversy.  

POWERS OF THIS HON’BLE COURT TO PASS ORDER UNDER ARTICLE-142 OF THE CONSTITUTION 

3.
Referring to the observations made by the Hon’ble Supreme Court in its order dated 15.9.2006 in respect of the appointment of three non-official Members to the FAC, Dr. Prodipto Ghosh, Secretary, MoEF in the affidavit dated 24.1.2007 has stated that “…….The above observations made by the Hon’ble Court may be treated as per incuriam being contrary to the provisions of the Forest (Conservation) Act, 1980………..It is the prerogative of the Central Government as far as the matter of constitution of the committees are concerned………..If the orders of this Hon’ble Court were to stand, then it will amount to encroaching into the field of executive power which is not permitted by the constitution………”.  

4.
In this context, the CEC submits while the respective constitutional powers of the Court and the Government is a matter of law and thus a matter for argument, some of the background facts that led this Hon'ble Court to make the order need to be placed on record – they are as follows:

(i) the constitution of the FAC vide the MoEF’s order dated 30.9.2005 was found to be in violation of the Forest (Conservation) Rules, 2003 and this Hon’ble Court’s order dated 23.2.2004 in IA No. 1126 in IA No. 703. While the rules provided for the nomination of “eminent experts in forestry and allied disciplines”, one mining engineer and one civil engineer were found to be nominated;

(ii) thereafter, this Hon’ble Court by the following order dated 15.9.2006 directed for the reconstitution of the FAC “……….The Forest Advisory Committee (F.A.C.) is required to be constituted in terms of the Forest (Conservation) Rules, 2003………We are unable to comprehend the reason of constituting the F.A.C. in terms of amended Rules which were stayed by this Court in 2004. The stay, admittedly, is continuing………”;

(iii) subsequently, in the affidavit dated 9th November, 2006 filed by Dr. Prodipto Ghosh, Secretary, MoEF a view was taken that though the Hon’ble Court has stayed the amended Forest (Conservation) Rules, 2004 which provided for the nomination of mining and civil engineers in the FAC, they can still be nominated in the FAC as experts in the field of “forestry and allied disciplines”. Taking the above stand, this Hon’ble Court was requested to reconsider its order dated 15.9.2006 to reconstitute the FAC;

(iv) thereafter, this Hon’ble Court by order dated 28.11.2006 rejected the contention of the MoEF that mining engineer and civil engineer can be nominated to the FAC in the category of “eminent experts in forestry and allied discipline”. It observed that “………Mining or other development project cannot be said to be allied discipline of forestry……” and reiterated its earlier order. It directed that the FAC shall be constituted forthwith in terms of the Forest (Conservation) Rules, 2003 in consultation with the Amicus Curiae and the Chairman, CEC within a period of two weeks; 

(v) pursuant to the above order, the Chairman, CEC in consultation with the learned Amicus Curiae suggested the names of nine persons for nomination of the three non-officials in the category of “eminent experts in forestry and allied disciplines”. 

(vi) Thereafter, an affidavit dated 14th December, 2006 was filed by Sh. S.K. Chadda, AIG (F), MoEF wherein it was stated that six of the persons suggested by the CEC in consultation with the learned Amicus Curiae were not found to qualify for nomination to the FAC as per the MoEF’s guidelines dated 1.4.2004. It was also stated that in case the CEC / Amicus Curiae still press for their nomination, the MoEF would request the Hon’ble Court to permit these persons to face a public oral examination in open court. The details of the members nominated to the FAC was also filed with the affidavit;

(vii) the Hon’ble Supreme Court by order dated 15.12.2006 after observing that “………it is equally disturbing to read the assertion that the Ministry would like these persons to face a public oral examination in open court to test their knowledge in the fields of forestry, ecology etc………..”., stayed the MoEF’s order dated 12.12.2006 reconstituting the FAC and directed Secretary, Environment and Forest to file an affidavit on various aspects dealt with in the said order;

(viii) in response to the above order, Dr. Prodipto Ghosh, Secretary, MoEF filed an affidavit dated 3rd January, 2007 wherein it has been stated that the FAC is a decision making body. Reliance was placed on the MoEF’s guidelines dated 1.4.2004 and it was reiterated that none of the persons suggested by the CEC / Amicus Curiae qualify for nomination to the FAC. The stand earlier taken regarding “oral examination” was justified (refer para 6 of the said affidavit); and

(ix) thereafter this Hon’ble Court by order dated 5.1.2007 asked the MoEF to file an affidavit dealing with various aspects of the guidelines and the nomination of members to the FAC, in response to which the affidavit dated 24.1.2007 has been filed by Dr. Ghosh wherein inter alia the powers of this Hon’ble Court under Article 142 of the Constitution of India have been questioned. 

FAC IS AN ADVISORY BODY – NOT A DECISION-MAKING BODY 

5.
Section-3 of the FC Act, provides for the constitution of Forest Advisory Committee (FAC) to advise the Government in matters related to the FC Act. Rules 7 and 8 of the Forest (Conservation) Rules, 2003 provide that the FAC will tender its ‘advise’ on the proposals referred to it by the Central Government . The manner of decision making has been spelt out in the order of this Hon'ble Court dated (    ).

6. However, it is submitted to charaterise the FAC as a decision making authority is untenable. There is no policy content in the functions of the FAC – that is the function of Parliament as well as the rule making authority. The FAC is a panel of experts who actually implements the policy of the law and the policy of the Government made under the law. 

ELIGIBILITY OF THE MEMBERS SUGGESTED BY THE CEC / AMICUS CURIAE
9.
The name of the nine persons suggested by the Chairman, CEC / Amicus Curiae (ANNEXURE-R-2) were identified on the basis of their core competence and experience in the field of forest, wildlife and environment, proven integrity, unflinching commitment to the cause of nature conservation and past track record and their association with various bodies / committees constituted by the MoEF, by various States and by this Hon’ble Court. The Curriculum Viate (C.V.) of these persons, copies of which are also available with the MoEF, are enclosed at ANNEXURE-R-3 (COLLY.) to this report. 

10.
In the affidavit dated 3.1.2007 a view has been taken that out of the above nine persons, six persons namely, Dr. Claude Alvares, Sh. Bittoo Sahgal, Sh. Shyam Chainani, Ms. Belinda Wright, Sh. Pranay Waghray and Sh. P.K. Manohar are not eligible for nomination to the FAC as none of them have the prescribed professional qualifications or professional experience to qualify as “expert” in the field of forestry, wildlife or environment. The above stand has been taken by taking resort to the guidelines dated 1.4.2004 wherein an “expert” has been defined as one who has at least five years of formal university training in the concerned discipline leading to a M.A. / M.Sc degree and at least 15 years of experience in the field (i.e. in forestry, wildlife or environment). These guidelines provide that for persons having PhD., the experience should be at least of 10 years. 

11.
It has also been stated that, each of the six persons named above have “activists credentials” and therefore do not meet “the test of independence of judgment”. It has further been stated that “……….while these 6 persons have the level of knowledge that may be expected of enthusiastic lay persons, they are very far from possessing the level of scientific understanding of the concerned fields that a properly qualified professional would be expected to have, let alone a recognized Expert. Without this level of knowledge and experience, it is extremely unlikely that they will be able to contribute meaningfully to the work of the FAC………..” Referring to the observation made by the Hon’ble Supreme Court in its order dated 15.12.2006 that “……….We wish and hope that a Ministry dealing with environment and forests at least know the persons whose credentials are well-known in the fields of forest and ecology………” it has been stated by Dr. Ghosh that “………….this reputation relates to their actions as activists and / or as environmental journalists. It does not relate to their knowledge as professional, scientific experts in any of the 3 fields in question………”      

12.
It may be seen that these six persons, who have been labeled in the affidavits as “enthusiastic lay persons” have earlier served as non-official members, including in the category of experts, in numerous committees set up by the MoEF, and the State Governments. The details of some of the important committees / bodies in which they were / are nominated as members are given below (refer their CVs at Annexure – 3 (Colly.)). 

13.
In the past, the MoEF had never insisted that a non-official person must be a post-graduate in forestry or wildlife to work as forestry and wildlife expert in the committees’ set up by it. The non-official persons were nominated on the basis of their knowledge, forthrightness, experience, commitment, integrity and capability. For example, in the “National Wildlife Action Plan Drafting Committee” set up under the Chairmanship of Sh. B.G. Deshmukh, a former Cabinet Secretary, Sh. Valmik Thapar, Sh. Bittoo Sahgal, Sh. L.M. Nath and Sh. Samar Singh were nominated as members, though as per these affidavits, each of them would fall in the category of “enthusiastic lay persons” without the requisite expertise and experience. In the Monitoring Committee set up to monitor the implementation of priority projects identified in the National Wildlife Action Plan Sh. Mahendra Vyas and Ms. Pratibha Pande have been nominated as members though both fall in the category of “enthusiastic lay persons”. There are numerous other committees, constituted by the MoEF such as S.K. Roy Committee on Tourism in National Parks and Sanctuaries, Tiger Crisis Cell, Subramaniam Committee on Poaching and Illegal Trade (constituted pursuant to the order of the Hon’ble High Court, Delhi), Sal-Borer Committee, Committee for rationalization of boundaries of National Parks and Sanctuaries, Committee to suggest amendments to the Wildlife (Protection) Act, 1972, Committee for Valuation of Wildlife Stocks etc., wherein people now categorized as “enthusiastic lay persons” had been nominated. The “Empowered Committee for the State of Madhya Pradesh” and the “Empowered Committee for the State of Chhattisgarh”, both  constituted by the MoEF pursuant to the directions of the Hon’ble Supreme Court, also comprised of the so called “enthusiastic lay persons”. The Forest Advisory Committee, Indian Board of Wildlife, National Board of Wildlife, various State Wildlife Advisory Boards, various Expert Groups etc., set up by the MoEF consisted of persons who, as per these affidavits were not capable of serving on any of these Committees.         

14.
It is respectfully submitted that presently also the guidelines dated 1.4.2004 are being used selectively by the MoEF. For example, in the “Tiger Task Force” set up by the MoEF by Notification dated 19th April, 2005, Ms. Sunita Narain has been nominated as its Chairman, though she is not a post-graduate in wildlife. Ms Narain has vast experience working in the field of environment and when she was appointed to the EPCA (chaired by Mr. Bhure Lal – a civil servant who at present serves as a member of the UPSC), the Ministry did not enquire into their academic qualifications. Her principal credentials are that she has tirelessly and independently worked in the cause of environment protection, and that was considered sufficient to appoint her as the chairman of the Tiger Task Force.   Two other members of the committee namely Sh. Valmik Thapar and Sh. Samar Singh would also not be eligible to be nominated as they are not post-graduates in wildlife. For nomination in the National Board of Wildlife, which is a statutory authority under the Wild Life (Protection) Act, 1972, under the Chairmanship of the Hon’ble Prime Minster and in no way an inferior committee to the FAC, the MoEF vide letter dated 13.12.2006 has proposed the names of Sh. Valmik Thapar, Sh. Mahendra Vyas, Sh. B. Mohanty, Sh. Shekhar Dattari, Sh. Brijender Singh, Sh. Dilip Khatau and others as “Experts”. It is not understood how and why a person is a “non-expert” while being considered for the statutory committee (FAC) constituted under the Chairmanship of the Director General of Forests, MoEF but becomes an “expert” when being considered for the statutory committee under the Chairmanship of the Hon’ble Prime Minister, particularly when the guidelines dated 1.4.2004 provide identical qualification / requirement for a person to be treated as an “expert” for both such committees.  

15.
It may also be seen that if the present perception of the MoEF as also the guidelines dated 1.4.2004 is accepted, except for retired IFS officers and people working in Universities / Government / Semi-Government Organization, none will be eligible under the category of non-officials. Further, most of the committees set up by the MoEF since its inception, the State Governments, this Hon’ble Court and the other authorities would become non-functional because of the ineligibility of their members. 

REGARDING SPECIFIC ALLEGATIONS AGAINST THE PROPOSED PERSONS  

16.
In respect of Sh. P.K. Sen in the affidavit dated 3.1.2007 it is stated that “the MoEF request that it may be allowed to present some sensitive material to the Hon’ble Supreme Court in Camera and that is the reason why MoEF was against his serving in FAC”. In this regard, copies of correspondence exchanged between the West Bengal Forest Department and the WWF – India, are enclosed. If these are the so-called “sensitive material” these do not indicate involvement of Sh. P.K. Sen in any controversial operation. It may be seen that Sh. P.K. Sen, had earlier worked as Director, Project Tiger, MoEF for a period of five years. He was also nominated by the MoEF as the Chairman, Empowered Committee for the State of Chhattisgarh constituted by the Hon’ble Supreme Court by order dated 12.5.2001. He has also worked as Member of the Supreme Court Committee on De-notification of Narayan Sarovar Wildlife Sanctuary, Gujarat, Supreme Court’s Sal-Borer Committee, Indian Board for Wildlife (2002-2003) and the Steering Committee of Project Tiger (2002-2005). The way Sh. Sen has been denigrated is totally unsavoury and uncalled for. 

17.
In respect of Ms. Belinda Wright it has been stated that she is an U.K. national and therefore not eligible for nomination to a statutory committee. It has also been stated that she is operating a tourist resort in the periphery of Kanha National Park and therefore there is a clear possibility of conflict of interest if she were to be appointed to the FAC. It is submitted that there are a number of persons of foreign nationality who have served on the various important committees of the Central Government. For example, Mrs. Anne Wright, (mother of Ms. Belinda Wright), who later on became an Indian national in 1991, has served as a Member of the “Indian Board of Wildlife” between 1972 to 1985 and, thereafter from 1989 to 1995 i.e. for a period of almost 19 years. She has also worked as a Member of West Bengal Wildlife Advisory Board, State Wildlife Boards of Meghalaya, Arunachal Pradesh, Sikkim, Andaman & Nicobar Islands, Orissa and Bihar. Sh. John Gouldsbury, a UK national was a Member of the Indian Board for Wildlife from 1972 - 1985. It may be seen from the C.V. of Ms. Belinda Wright, that she has been nominated to a large number of committees by the MoEF and the State Governments, including in the Indian Board of Wildlife. There is no bar – legal or otherwise to involve a person of foreign nationality in an Advisory Committee.. The work done by WPSI (the organization headed by Ms. Belinda Wright) found special mention in the speech of the Hon’ble Prime Minister at the 21st meeting of the Indian Board of Wildlife held in January, 2002.
18. Regarding the alleged operation of tourist resort by Ms. Belinda Wright adjoining the Kanha National 
Park and the possibility of conflict of interest, a self-explanatory Note dated 27.1.2007 received from her is enclosed. It may be seen that the resort namely “Kipling Camp” was actually established by her mother, Anne Wright, along with her father more than 27 years back. Her mother was a Member of the Indian Board for Wildlife for 19 long years and at no stage she ever was accused of having a conflict of interest. She was also a member of various Wildlife Boards in a number of States. It may be of interest to note that while on the one hand a strong objection has been taken in respect of Ms. Belinda Wright for nomination to the FAC, on the other hand name of Sh. Dilip Khatau, who happens to own a tourist resort outside the Corbett National Park has been proposed as a member of the National Board of Wildlife. It may be clarified that no criticism is intended of  Mr. Khatau – this is mentioned only to demonstrate that the stand taken by the Ministry lacks credibility.  
19. The MoEF has also recently recommended the name of WPSI for the NBWL in the category of 
“persons to represent non-governmental organization”. The WPSI is headed by Ms. Belinda Wright. 

19.
The names of the three persons suggested by the CEC / Amicus Curiae for nomination as forestry experts namely Sh. V.R. Chitrapu, Sh. S.C. Sharma and Sh. P.K. Sen, though found eligible for nomination as experts in the FAC, have been found unsuitable on various other grounds. Sh. P.K. Sen has been found unsuitable on the ground that there are some sensitive material available with the MoEF. Sh. S.C. Sharma has been found unsuitable as he has worked as Member, National Board of Wildlife between 2003 to 2006 and Sh. V.R. Chitrapu has been found unsuitable as he did not attend two of the meetings of another committee constituted by the MoEF. 

20.
As regards Sh. P.K. Sen, the details regarding the so called sensitive material has been dealt with earlier in the report. Regarding disqualification of Sh. S.C. Sharma in the affidavit dated 3.1.2007 it is stated that “………In terms of the well-established principles of good public governance set out above, it is essential that he withdraws from the affairs of the MoEF for some years, especially since there is no dearth of well-qualified candidates in his place……….”.  In this regard it is submitted that the above principle is not being followed by the MoEF in the case of other eligible persons at all. There are persons, such as Sh. H.S. Panwar who have been involved in a number of committees without any break as detailed below:-    

21.
As may be seen from para 9 of the affidavit dated 9.11.2006 of Dr. Ghosh, many non-official persons have been nominated repeatedly in the FAC itself. On the other hand, the various posts held by Sh. S.C. Sharma during his service period have also been considered in the affidavit. It is of interest to note that in the affidavit dated 3.1.2006 in respect of Sh. Kamal Naidu, it is stated that “………He has not served in any position under the MoEF since 1989……….” Actually he had served at least in one “Expert Committee” of the MoEF as may be seen from the MoEF’s letter dated 15.7.2004 enclosed to this report.  

22.
Regarding the exclusion of Sh. Chitrapu on account of him not attending two of the meetings of a Committee of which he was a member, a self-explanatory note dated 2.2.2007 received from him is enclosed to this report. Conveniently, the details of the meetings regularly attended by him in committees of the MoEF, delays in sending intimations about the dates of meeting etc. have not been dealt with in the affidavits. It is understood that Sh. Chitrapu was recommended by Dr. Ghosh himself in 2004 for nomination as a member of the FAC on account of his integrity and straightforwardness. However, one Sh. S. Sankara Murthy, retired PCCF Tamilnadu was nominated instead. The comments made in the affidavit about Sh. Chitrapu that “……..his commitment to assisting MoEF in its Expert Committees is strongly in doubt…….” are uncalled for particularly when he is known to be a person of high integrity, commitment and competence.      

GENERAL OBSERVATIONS 

23.
There is a long list of persons without post-graduate degrees / Ph.D. in forest / wildlife / environment who have made significant contributions in the field of forest and wildlife conservation and have international standing.   


24.
It may be seen that the guidelines dated 1.4.2004, are equally applicable to all the committees set up by the Hon’ble Supreme Court in the field of forest, wildlife or environment (refer first para of the said guidelines). As per these guidelines, the Chairman and the other members in each and every committee set up by the Hon’ble Supreme Court in the field of forest / wildlife such as the CEC, Bhurelal Committee, Expert Committee on Hazardous Waste, Haryana Mining Committee etc. would be ineligible for nomination. Each of them would fail the test of independence of judgment (being involved in seeking judicial interventions / policy reference), test of expertise / professionalism (are not post-graduates in forestry / wildlife) and would fall in the category of what Dr. Ghosh states “enthusiastic lay persons” without the requisite expertise or experience.  

25.
The CEC is constrained to point out that as per these affidavits a person becomes ineligible to serve in an “expert body” or “decision-making body” of the MoEF if he is a member of a voluntary organization involved in raising public awareness or stimulating policy or judicial interventions on sustainable development issues. The CEC is of the view that instead of this being a disqualification, it should have been taken as a positive qualification - as has been consistently done in the past by the MoEF.     

27.
Protection of forests and wildlife in the best of times requires all the concerned agencies particularly the Government and the NGOs to work together if the end objectives are to be achieved. Even the then Prime Minister, in his speech at the 21st meeting of the Indian Board for Wildlife held on 22.1.2002 (refer Annexure – R-9) had observed “There should be greater governmental as well as societal recognition and support for the many non-government organizations engaged in wildlife conservation.  I would like the main stream media to better highlight their activities.”  These observations later also formed part of the “Wildlife Conservation Strategy 2002”.  Their special role has been recognized in Agenda 21 drawn up at the United Nations Conference on Environment and Development held in 1992. 
28.
While this attempt to denigrate the conservationists/NGOs is being done under the façade of the guidelines issued by the MoEF on 1st April, 2004, the real objective of MoEF appears to be to nominate only selected individuals.  Non-official Members cannot mean only retired forest officials and academicians as has been brought out in the affidavits.  While on the one hand the MoEF appears to have no objection in taking Mining/Civil Engineers as “forest experts” on the other hand it is willing to do away with people having life time involvement and experience in forest conservation by cavalierly treating them as “enthusiastic lay persons”.

29.
In the above background the vicious attack by the MoEF to humiliate and destroy the credibility of conservationists/NGOs, well known both nationally and internationally, and who have dedicated the best part of their life to the cause of protection of forests, wildlife and environment, can only be described as unfortunate.  

(M.K. Jiwrajka)

Member Secretary

Dated: 12th February, 2007
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Response of the CEC in IA No. 1535 in IA No. 548 filed by the Raika Sangharsh Samiti, village Latada, Pali district, Rajasthan

An IA was filed by the Raika Sangharsh Samiti, village Latada, Pali district, Rajasthan with the following prayers:-

(a) To Clarify that the letter dated 2.7.2004 by CEC does not override the Rajasthan High Court’s order dated 26.3.2003 in which it was permitted that  Raika are right-holders and concessionists to graze their animals in the Kumbalgarh Sanctuary;

(b) To direct the State of Rajasthan to continue grant of grazing permits for the Kumbalgarh sanctuary to  Raika; and

(c) And to Issue ad-interim directions so that Raika can graze their animals in the Kumbalgarh sanctuary from June – September 2006, which will reduce them to distress and prevent them to sell their animals for meat”

On 28th April, 2006, after hearing this matter, the Hon’ble Court passed the order in which they said to file response to the application within four weeks. Mr. Naveen Kumar who appeared for State of Rajasthan accepted the notice and will file the response in four weeks.

The present report has been filed by CEC pursuant to the directions given by the Hon’ble Court after examining the matter during the hearings held on 18.5.2006 and 27.6.2006. The applicant did not attend the hearings on the ground that the IA has not been referred by the Hon’ble Court to the CEC for hearing. 

ISSUES RAISED IN THE APPLICATION 

The applicant is an organization of the ‘Raika’ – a community of nomad pastoralists who are traditionally involved in the breeding of camels, sheeps, goats and cattle for their living in the Marwar / Mewar region of Rajasthan. Traditionally, they do not own any land, and live on the periphery of the forest, they are entirely dependent on their livestock and since ages they  have been taking their animals for grazing in the forest which was later on notified as the Kumbalgarh Wildlife Sanctuary. 

The main submissions by the applicant in the IA were:-

(i)  That the grazing permissions were issued by the Rajasthan Forest Department on payment of the prescribed fee as Rs. 5.00 per camel in respect of Bali and Desuri Tehsils.

(ii)  There are no alternate grazing grounds apart from Kumbalgarh Wildlife Sanctuary during the rainy season and prohibition of grazing in the Kumbalgarh Wildlife Sanctuary will result in the complete wipeout of the camels and this unique cultural and ethnic group.

(iii) Further, it was also stated that the basic objective of the National Forest Policy is to meet the requirement of fuel-wood, fodder, minor forest produce etc. of the rural and tribal population. 

Further, in the application it is stated that the order dated 14.2.2000 passed by Supreme Court in IA No. 548 has only prohibited removal of dead, diseased, dying or the wind fallen trees, drift wood and grasses etc. from any National Parks or Game Sanctuaries. The order does not refer to the grazing hence, it cannot interpreted as a ban on the traditional grazing of their animals by the village and tribal communities living in or on the periphery of the National Parks / Sanctuaries;

Supplementary, to this the applicant the also submitted 

· that the Rajasthan High Court by order dated 26.3.2003 in Writ Petition – D.P. C.W.P. No. 1412 of 2002 filed on behalf of the Raika has directed that “grazing in the sanctuary area will be permitted only to the right holders and concessionists who are inhabitants of the village within the periphery area of Kumbalgarh Sanctuary” 

· that the CEC in course of implementing the Supreme Court order dated 14.2.2000, issued a letter dated 2.7.2004 which states that “grazing “ has been included amongst the activities prohibited by the Hon’ble Court.  

· That the Rajasthan Forest Department and the State Government has stopped issuing grazing permits after August 2004 contrary to the High Court’s order dated 26.3.2003.

The applicant required the clarification from the Hon’ble Court that the CEC’s letter 2.7.2004 is beyond the scope of the Hon’ble Court’s order dated 14.2.2000 in IA No. 548. The said order is not to be interpreted as a ban on the traditional grazing rights of the Raika in the Kumbalgarh Wildlife Sanctuary and that the Rajasthan High Court’s order dated 26.3.2003 continues to operate.          

SUBMISSIONS MADE BY THE RAJASTHAN FOREST DEPARTMENT 

7.     The main submissions made by the Rajasthan Forest Department were: -

· On 26.3.2003, Rajasthan High Court in D.B. Civil Writ Petition No. 1412/2002 (Lokhit Pashupalak Sansthan vs. State and others) has directed that the grazing in the sanctuary area will be permitted only to the right holders and concessionists who are inhabitants of the villages within the periphery area of Kumbalgarh Wildlife Sanctuary where as the nomad pastoralists community does not have rights or concession to graze in the sanctuary area, and therefore they could not be allowed to graze their cattle therein;

·  members of the Raika community are also holding land in Pali district; however they are also engaged in animal rearing. In 10 villages situated on the periphery of the Kumbalgarh Wildlife Sanctuary, 583 Raika Khatedars are having 2938.1835 ha. agriculture land in their names;

· the Collector, Pali vide letter dated 21st August, 1998 decided the rights under Section 24 of the Wildlife (Protection) Act, 1972. 

Regarding the regeneration of the trees and grass seeds, the Forest Department submitted that if the grazing will be allowed in the rainy season (July - September) it will have an adverse impact on the regeneration and on the availability of the grasses for the herbivore animals of the sanctuary.
Further, the applicant plea about the non availability of the alternate grazing grounds was not accepted by the Department. Because according to them, an area of 3,405.67 sq.km. of uncultivable land outside the sanctuary is available for the purpose of grazing in the Pali district. The details are as under:-
	Forest land (excluding 344.30 sq.km. sanctuary land)
	:
	458.48 
	Sq.kms.

	Hills
	:
	850.50 
	Sq.kms. 

	Uncultivable land
	:
	608.37
	Sq.kms.

	Other fellow land (Not used for agriculture)
	:
	582.41
	Sq.kms.

	Pasture land
	:
	     905.91
	Sq.kms.

	                                Total
	3,405.67
	Sq.kms.


· The Forest Department also submitted the data on the number of cattle grazing in the sanctuary which clearly against the prescriptions laid down in the Working Plans of Pali district. 

· Further, the forest department also added that only 1,021 camels belonging to the Raika community have been stopped which will not affect the existence of camels adversely;

· Finally, the Forest Department submitted that the Kumbalgarh Wildlife Sanctuary needs to be conserved because of its rich floral and faunal diversity of the aravallian ecosystem and the grazing should not be permitted within the Sanctuary area because it can pose threat to the entire eco system of the sanctuary and can result in spread of several inherited disease from the domestic animals.   

OBSERVATION AND RECOMMENDATION 

After considering both submissions CEC gave following recommendations

· Grazing, beyond the carrying capacity of the Sanctuary (after meeting the requirement of the herbivores) is not permissible. The National Forest Policy specifically prohibits grazing inside the Special Conservative areas i.e. in National Parks and Sanctuaries and provides for regulated grazing in other areas.

· The grazing is not permitted only in 344.30 sq.km of Kumbhalgarh Sanctuary whereas, an area of 3405.67 sq.km., which includes 458.48 sq.km. forest area outside the sanctuary, is available for grazing. Grazing is only permitted to  villagers residing on the periphery of the wildlife sanctuary where as  nomad pastoral communities are not eligible for grazing within the Sanctuary in terms of the Rajasthan High Court order dated 26.3.2003 because they did not have the right or concession to graze in the sanctuary area. The grazing during the rainy season is harmful to the ecosystem as it adversely effects regeneration of forest and therefore the Rajasthan Forest Department in the past had made efforts to prohibit it. The Chief Wildlife Warden vide order dated 22.2.1990 had prohibited the grazing within the Kumbalgarh Wildlife Sanctuary between July – October, however the order was cancelled as per the directions given by the State Government vide order dated 18.7.1990. In the Working Plan prepared for the forest area of the region it is stated that the over grazing taking place in the area is adversely effecting the quality of the forest and it needs to be regulated. 

· The Rajasthan Forest Department took clear stand regarding the prohibition on grazing, in order to preserve the rich floral and faunal diversity of Kumbalgarh Sanctuary. 

· According to CEC the Supreme Court’s order dated 14.2.2000 was issued because of the large scale commercial exploitation of the National Parks / Sanctuaries including mining, the removal of bio-mass, grazing etc. beyond their carrying capacity and without complying with the provisions of the Wildlife (Protection) Act and at variance with the National Forest Policy. 

· The CEC has  filed a report dated 4.11.2004 in IA No. 548 for clarification regarding the activities permitted in the National Parks / Sanctuaries, prohibited activities and for exempting certain small public utility projects. After considering the CEC’s report this Hon’ble Court by order dated 25.11.2005 has issued clarification regarding the permitted activities. 

· Uncontrolled overgrazing has become a serious problem in forest areas including National Parks and Sanctuaries it causes compaction of soil resulting in loss of productivity of the land. It also introduces unwanted weeds in the national ecosystems. The activities of the accompanying herdsmen cause fire besides seriously affecting the regeneration of vegetation. Overall it has a severe adverse effect on the forest, particularly because of unsustainable number of cattle using the area. The Sanctuaries and National Parks which have been declared for the protection of wild flora and fauna, loses out on account of competition for fodder from the large number of cattle which come into the protected areas.    

· According to the provisions of the Wildlife (Protection) Act, the concerned Chief Wildlife Warden may be asked to assess the carrying capacity of each of the wildlife sanctuary i.e. the number and type of domestic animal which can safely be allowed to graze in the sanctuary area without adversely effecting the requirement of the herbivores in area. The Chief Wildlife Warden should also provide the details of the livestock which have been immunized alongwith the mechanism put in place to ensure that over grazing does not take place. After receipt of the above information, if required, appropriate directions may be issued by this Hon’ble Court for allowing grazing in the Sanctuary area.

· Finally, the CEC stated that grazing may not be permitted in Kumbalgarh Wildlife Sanctuary.

The Central Empowered Committee has prayed before Supreme Court to consider the recommendations and pass an appropriate order in the matter. 
(M.K. Jiwrajka)

Member Secretary

Dated: 13th July, 2006

The Supreme Court in 2006 considered the facts presented by the Applicants and the CEC report and dismissed this case.
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For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     
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