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5th May 2006, was the last Godavarman hearing before the Supreme Court was closed for its summer vacation. A range of matters were discussed in the court, and the highlights of a few are presented below.

The first set of matters that were heard was those which were not listed but were fresh cases that was being heard in the court for the first time. One of them related to the diversion of forestland for the construction of the Polavaram Dam in Andhra Pradesh, with a request that the matter be referred to the Central Empowered Committee. The counsel for the Ministry of Environment and Forests (MoEF) pointed out that there is already an application on the Polavaram Dam pending before the CEC. However the court issued notices and referred the matter to the CEC which will look into the matter and file a report. Another matter that was heard related to petitioner wanting to intervene in the case of a mining operation whose lease is about to expire. If you remember the court has been hearing matters related to Temporary Working Permits (TWP) and we have reported on them in the past issues of Forest Case Update. In this case too the court took the view that the matter cannot be heard separately and will be considered only when all the matters related to TWPs come up (See Forest Case Updates, Issue 19 and 20).

The hearing then went on to look at the matters that were listed to be heard. The first amongst these was I.A.1566-1568, where notices were served to respondents and the matter was referred to the CEC. The applicants prayed for an immediate stay on the cutting of trees on forestland as part of their petition which was re-iterated in the court. However, the stay was not granted. 

One of the important matters heard in the court was I.A.1150 in I.A.1010 which is related to mining by Kudremukh Iron Ore Company Limited (KIOCL) in Karnataka. If you recall the mining lease has expired and the company is presently directed towards developing and executing a mine closure plan. During this hearing the applicant referred to a report by the Indian Institute of Technology (IIT), which states that the slopes in the mining area need to be stabilized. If the mines are closed without stabilization of these slopes then it could lead to problems like siltation. For this a specific closure plan is necessary as the present one is not adequate. The applicant brought to the notice of the court that permission is needed to carry out research related activity in the area, which needs to be done before the advent of monsoons. The IIT report also suggests that the task of mine closure be given to an organization with expertise in this regard. Since this will take several months, KIOCL can monitor and maintain the mining area. The Amicus Curiae, Harish Salve requested the court to list the matter before the courts went on vacation and the case would have been heard on the 11th May 2006. The court directed the Amicus to read the relevant documents and report to them before the next hearing (See Forest Case Updates, Issue 16, 18, 19, 20 and 21).

The next matter heard was I.A.1232 related to the state of Assam. A peculiar situation has arisen in this matter as the applicant in the case expired.  The relevant issue that remained to be resolved in this case was that there was a substantial amount of wood that had been seized, and unless sold it would rot. It was suggested in the court that the sale can be done by the Regional Chief Conservator of Forests (RCCF) under the supervision of the High Powered Committee (HPC). The Amicus highlighted that two points that need to be kept in mind here is that the wood should not be sold locally and that the court should direct that the money from the sale need not be utilized until further orders. Meanwhile, whoever needs to be brought on board, should be. This was agreed to by the court, and it was further discussed how this process should take place. The court took the view that there are truckloads of timber in question the sale should be decided only after inviting sealed tenders (See Forest Case Update, Issue 14).

I.A.1337 related to the constitution of Compensatory Afforestation Fund Management & Planning Authority (CAMPA) and utilization of funds. A report of the CEC dated 24th January was referred to wherein it was stated that an Ad hoc committee should be set up for the above purpose. The Ministry of Environment and Forests was agreeable to this suggestion. Several nitty-gritty in the matter were discussed. It was pointed by the Amicus out that various states had to deposit amounts to the CAMPA, however there ere discrepancies in this regard. In some cases money meant for compensatory afforestation is being used for other purposes rather than being transferred to CAMPA. The Amicus also read out the details of the amount of money deposited by various states before the court. (See Forest Case Updates, Issue 4, 11, and 16).

Another matter was I.A.1387 in I.A.566. The main contention here was that the Army may be exempted from payment of Net Present Value (NPV) for diversion of forest land for non-forest use. As you are aware I.A.566 directly relates to NPV. The counsel for the Ministry of Environment and Forests, A.D.N. Rao pointed out that the army often takes over large amount of land, however uses only 10% of it. The Amicus suggested that someone needs to examine the matter in detail. The court agreed to this and meanwhile allowed the Ministry of Defence to carry out its activities in question.

I.A.1351 was listed by mistake. It was already disposed off by the court in an earlier hearing. However since the order of the court at that time did not specifically say “disposed off”, it was listed again. The relevant permission has already been granted by the court in this matter. The court then modified the order to include the words “disposed off.”
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Following are the highlights of the hearing of the Central Empowered Committee held on 17th May 2006.

· Regarding Permission For Construction Of Baghad Dhawaiya Lift Irrigation Scheme on 0.37 Ha Private Land Within the Notified Area Of Sone Ghadiyal Sanctuary, Madhya Pradesh (Application Number 844)
This project was approved by the National Board for Wild Life on 4th October 2005 and by the State Board for Wild Life on 10th November 2005. The CEC sought further inputs from the counsel of the Ministry of Environment and Forests, A.D.N Rao. Rao mentioned that the project has been cleared, however, he will respond in two weeks time.

· Application from Tamil Nadu Seeking Direction to Quash The Government Order No.44 And 45 Dated 3.3.03 (Application Number 843)
Noone appeared for this matter so it was not heard.

· Regarding Permission for Survey And Formation of Road From Killavankoil To Kodikulam Kudisai In Watrap Range Srivilliputhur Grant Grizzled Squirrel Wildlife Sanctuary, Virudhnagar District, Tamil Nadu (Application Number 857)

This application was filed by the Principal Chief Conservator of Forests (PCCF), Tamil Nadu. The CEC asked the applicant to provide for more details and reasons in the case, these include: number of trees, species wise that would need to be cut; whether the road will be utilized by passengers; why was this road not built earlier and what is the reason for building it now; can the construction have an negative impact on the sanctuary and squirrel. The applicant was asked to explain through and affidavit the above points and specifying clearly whether the construction of the road was only for use of forest department or will there be civilian use as well.
· Regarding Eviction From Forest Land-Victimisation Of Staff, Tamil Nadu (Application Number 170)

Noone appeared for this matter so it was not heard.
· Seeking Permission for Construction Of Fencing and Patrol Road Along Info-Bangladesh Border Falling Under Dampa Tiger Reserve, Mizoram (Application Number 858)
This application was filed by Deputy Secretary to the Government of Mizoram and the state counsel explained the matter before the CEC. He referred to certain formal letters in the affidavit filed by them. The counsel for the Ministry of Environment and Forests sought two weeks time to file the response and also stated that NBCC needs to be made a party in this case. The CEC clearly pointed out that if the state government is seeking permission for 22 meters of fencing and road, then only that will be considered and nothing else.
· Regarding Immediate Action on the Destruction of the Buffer Area of Silent Valley National Park and for Declaration of Buffer Area, Tamil Nadu (Application Number 697)
The counsel for the applicant (Tony Thomas, One Earth-One Life), Ritwick Dutta presented the case before the CEC. The CEC pointed out that a detailed affidavit has been filed by the state government and the state is agreeing to what is being said by the applicant. Since it is a positive response from the state government, the CEC told the counsel for the applicant that they would keep the matter pending till the applicant would like it listed.

· Regarding Immediate Action on Misappropriation and Alienation of Forest in Kannan Devan Hills In Idukki District Of Kerala (Application Number 715)
The hearing on this matter was postponed. The counsel for the state asked for two months time as the state was undergoing elections. CEC granted 4 weeks time for a response and the case to be listed thereafter. 
· Regarding Construction of Hydel Projects Across River Barapole within Brahmagiri Wildlife Sanctuary in Kodagu District Of Karnataka And Also In Kannur District, Kerala (Application Number 648)

The Chief Wildlife Warden (CWW), Karnataka highlighted that the proposed hydel projects cross through the wildlife sanctuary. However at present there is no construction or related activity that is taking place. The counsel for the applicant (Coorg Wildlife Society) indicated that the concerned minister has made a statement that the projects will be taken up. The counsel for the Ministry of Environment and Forests (MoEF) agreed that there is total violation in this case.

The CEC highlighted that they will pass an order after recording the statement of the CWW. In this case, neither the survey nor work will be undertaken till permission is taken from Supreme Court and the National Board for Wildlife. The CEC does not want any complications. The CEC also directed the state to file an affidavit.

· Regarding Violation Of FC Act, 1980 And EP Act, 1986 And The EIA Notification, 1994 Through Illegal Construction of a Thermal Power Plant at Village Tamnar, Raigarh District, Chhatisgarh and Illegal Diversion of Forest Land (Application Number 726)
This application relates to the construction of a Thermal Power Project and interrelated 18 m high dam for water requirement in villages Tamnar and Rabo respectively, Raigarh district Chhatisgarh. The environment clearance of the project had expired in 2002 and was revalidated in 2004 by the Ministry of Environment and Forests on the grounds that construction of the project had begun. However the forest clearance of the project was received only in 2005 and without which the construction could not have begun. The applicant has highlighted that in October 2004, the company, Jindal Power Limited had begun construction even before the in principle forest clearance was granted.

The CEC began the hearing by pointing out that the project has already been granted the required clearances and there is no point CEC looking into the matter. The counsel for the applicant, Ritwick Dutta highlighted the main arguments of the case, after which the CEC was convinced and began questioning. The counsel for JPL, Jayant Bhushan mentioned during the hearing that only preliminary work had started on the project and that also not on the forest land. The CEC pointed out that since the power project and dam are part of the same project, construction on either cannot begin till all required clearances are in place. The CEC brought to the notice of Jayant Bhushan; counsel for JPL, that if the company states that no work had started before the grant of forest clearance then the environment clearance of project automatically becomes invalid. In case it is the other way around, then it is a violation of the Forest Conservation Act.

The affidavit of the state government upheld the arguments of the applicant and filed an affidavit presenting various violations of the Forest Conservation (FC) Act by JPL. The counsel for the MoEF also said that he will file a response. 

The case is now listed for the first week of July 2006.

· Regarding Permission to Install Trolly Machine, Chhatisgarh (Application Number 780)

This application was opposed by the state government on the grounds that if one trolly machine is granted clearance then many others are likely to come up in the region, which will have a negative impact.
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If you remember in the last few issues of the Update we have reported on Contempt Petition (Civil) No. 83 of 2005 in detail, including weblinks to some articles on the issue. The Supreme Court finally issued its landmark order in this case which directed one month imprisonment to a former Forest Minister and former Principal Secretary Forests, Maharashtra. Presented below is a summary of the order.

On the basis of submissions made by learned Amicus Curiae, proceedings were initiated against two contemnors. Shri Ashok Khot (‘contemnor No.1’) was the Principal Secretary, Department of Forest, Government of Maharashtra and Shri Swarup Singh Naik (‘contemnor No.2’) was the Minister, Incharge of Department of Forest.  It was highlighted by learned Amicus Curiae that the respondents have acted in brazen defiance of the orders of this Court and their conduct constitutes the contempt by way when they permitted six veneer and plywood mills to operate from the reserve forest area in the State. This was in violation of the apex court order passed in 1997, ordering the closure of such mills operating from the forest area. 

Supreme Court by its order dated 4.3.1997 directed the closure of all un-licensed saw mills, veneer and plywood industries, and further by its order of 30th  October, 2002, directed that no State Government would permit the opening of any saw mills, veneer and plywood industries, without the prior permission of the Central Empowered Committee. 

In response to enquiries made by the Central Empowered Committee as well as the Amicus Curiae, the State Government assured that the orders of this Court will be complied with and six mills in question i.e. were actually closed. State of Maharashtra granted permission to aforesaid six units to operate in the State on 7th April, 2004 and 29th May, 2004. These permissions were granted on the basis of decision taken by Respondent Nos.  1 and 2 deliberately and consciously, as the result of these orders the mills have been permitted to operate in direct contravention of the orders of this Court.

The plea made by the Contemnor No. 1 is that the opinion given by him was based on the decision taken by the High Powered Committee (H.P.C) on 28.01.2004. Bombay High Court by an order dated on 10th August, 1998 passed in Writ Petition 3795 of 1995 (‘Kitply case’) directed that even the peeling and the slicing machines being run along with licensed saw mills would require separate license. 

After decision taken by the Hon’ble High Court in ‘Kitply case’ State decided to take policy decision in the said matter. Consequently, on 15.5.2001 the State Government constituted H.P.C. to take a policy decision in respect of such peeler and slicer units. The units in question applied to the State Government for permission to re-commence their operation. On receipt of the representation, a meeting was held by contemnor No.2. The Deputy Secretary of the Department Sri Tripathi in his note clearly stated that the requests should not be accepted and express orders from this Court and the Bombay High Court were necessary for the purpose. Contemnor No.1 expressed otherwise and in view of the alleged decision of the H.P.C. and the stand of the State Government before the Courts suggested that the units should be permitted to operate. The contemnor No.2 being the final authority i.e. the Minister-in-charge of the Forest Department accepted his stand. It was further pointed out that the units were to operate exclusively using imported wood. Therefore, in essence, his stand is that there is no willful disregard of this Court's orders and no contempt was committed. 

There are several factors which completely nullify the alleged claim of bona fides made by the contemnors. Firstly, the note made by the Deputy Secretary, Shri Tripathi is of great relevance in showing as to how the stand taken by contemnor No.1 is clearly false and the claim of acting bona fide is falsified. 

 
Court held that respondent Nos. 1 and 2 are guilty of civil and/or criminal contempt of Court by having willfully disobeyed the orders of the Court as well as having acted in a manner that attempt to lower the authority of this Court as well as interferes in the administration of justice by preventing enforcement of directions issued by the Court which constitutes a criminal contempt.

A bench, comprising Chief Justice Y.K. Sabharwal, Mr. Justice Rajit Papaya and Mr Justice S.H. Acadia, in their order observed, “The contemnors were guilty of insertion of notes in the official file with oblique motive. In this case, they deserve severe punishment and this will set an example for those who have the temerity to disregard the court order irrespective of their social and official status.” 
See: http://stories.indobase.com/article_5448.shtml; http://www.indianexpress.com/story/4188.html; http://timesofindia.indiatimes.com/articleshow/1537824.cms; http://timesofindia.indiatimes.com/articleshow/1528190.cms; http://www.telegraphindia.com/1060513/asp/opinion/story_6216628.asp 
Also See Forest Case Updates Issues 22 and 23. Visit www.forestcaseindia.org  for full order 
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Supreme Court Order in the Kolleru Sanctuary Case, Andhra Pradesh: A Summary
I.A. Nos.1486-87 in Writ Petition (C) No.202 of 1995
The common issue that arises for consideration is the validity of the recommendations made by Central Empowered Committee (for short, 'CEC’) in its Report dated 20th March 2006 which concerns implementation of the notification issued by State of Andhra Pradesh dated 04.10.1999 under Section 26A of the Wild Life (Protection) Act, 1972 whose validity has been upheld by the decision of the Andhra Pradesh High Court dated 30th July, 2001 in the case of Dr. T. Patanjali Sastry, President, Environment Centre  vs.  Chairman, Andhra Pradesh Pollution Control Board and ors. reported in 2001 (5) ALT 315.  
CEC has issued directions for demolition of all fish tanks constructed inside the Kolleru Wild Life Sanctuary in a time bound manner, as indicated therein and prohibited use or transportation of inputs for pisciculture in the said sanctuary. However, only 308 sq. kms. out of 901 sq. kms. have been declared as wild life sanctuary.  This has been done in order to strike a balance between the rights of the people living in and around the lake on one hand and to protect the ecosystem on the other hand. 

The above notification came to be issued under following circumstances:-

· Submersion of delta facility in the upstream area on account of blockage of free flow of water into the lake caused by encroachers.  

· Further, thousands of land stood converted into fish tanks resulting in the blockage of the drain system of Krishna and West Godavari districts which chooses the said lake as a natural route to sea.  

· The notification above-mentioned seeks to preserve the lake both for the benefit of the migratory birds and to avoid floods.  

The basic argument advanced on behalf of the objectors is that acquisition is the basis for issuance of notification/official declaration under section 26A of the said 1972 Act.  It is submitted that although final notification has been upheld, the terms and conditions of the notification indicate that demolition of bunds can only take place after acquisition by the government of private lands. Consequently, the government should first acquire the rights of the objectors before ordering demolition of the fish tanks/bunds.

Supreme Court are of the opinion that having regard to the larger public interest and in view of the fact that the Notification under section 26A has been issued pursuant to the orders of the High Court in the case of Kunapuraju Rangaraju vs. Government of A.P. reported in 1998 (3) ALT 215, the Notification issued under section 26A needs to be enforced immediately. In any event, the rights of those fishermen surviving on a traditional method of fishing have not been taken away, they have been duly protected.  Only those who had illegally constructed bunds and who were using harmful manures have been prevented from doing so by reason of the said Notification. In view of the provisions of section 26A read with section 29 all commercial activities which seek to destroy the ecology, stands prohibited.  So, government is right in regulating the rights under the said Notification.  If such encroachments are not removed immediately the right of the farmers in the upstream mandals to do cultivation would be in jeopardy, consequently, it is their right to live guaranteed under Article 21 of the Constitution which is violated.

Supreme Court observed that out of 901 sq. kms. of Kolleru lake, an area of 308 sq. kms. alone is notified as Sanctuary.  This indicates that the government has balanced the needs of sustainable development with the livelihood of persons surviving on the resources of this lake.  Lastly, the preliminary notification was issued as far back as in 1995 under section 18 of the Act.  Therefore, the objectors were put to notice about the future course of action.  Therefore, it is not open to the objectors now to say that they have made huge investments which would be lost if the report of the CEC is implemented.  

For the above reasons, Supreme Court direct the State government and its officers to implement the directions of CEC in its report dated 20th March, 2006 and order that the use or transportation of inputs for pisciculture shall be stopped immediately.  Supreme Court, further, clarify that the demolition of all fish tanks in a time-bound manner shall commence with effect from April 20, 2006.  Accordingly, the interim order granted by this Court in I.A. Nos.1486-1487 in W.P. (C) No.202 of 1995, shall stand vacated and writ petitions/objections filed by various objectors shall stand disposed of.

See: http://www.andhranews.net/state/2006/May/20-Demolitions-Operation-Kolleru.asp; http://timesofindia.indiatimes.com/articleshow/1446650.cms; http://www.hinduonnet.com/thehindu/2006/04/11/stories/2006041121380100.htm 
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     
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