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I.A. Nos.1413, 1414, 1454 in I.A. No.1413, 1426,1428,1440,1439,1441,1444- 1445, 1459 and 1460 in Writ Petition (C) No.202 of 1995
By order dated 16th September, 2005, it was, inter alia, directed that no Temporary Working Permissions or Temporary Permit or any other permission, by whatever name called, shall be granted for mining activities in the National Parks, Sanctuaries and Forest areas. It was further directed that no mining activity would continue under any Temporary Working Permit or Permission (T.W.P.), which may have been granted. This order was later relaxed on the applications filed by some of the applicants. Suggestions have been filed by the learned Amicus Curiae and the Ministry of Environment and Forests, besides the Federation of Indian Minerals Industries (FIMI) regarding the conditions, which would govern grant of T.W.P. On consideration thereof, the conditions precedent for the grant of T.W.Ps. as well as the procedure for their grant shall be as provided hereinafter. At the outset, it is clarified that T.W.Ps. shall be granted only where the following conditions are satisfied.

PRE-CONDITIONS:

i] T.W.PS. can only be granted for renewal of mining leases, and not where the lease is being granted for the first time to the applicant user agency;

ii] The mine is not located inside any National Park/Sanctuary notified under Section 18, 26-A or 35 of the Wildlife (Protection) Act, 1972;

iii] The grant of the T.W.P. would not result in any mining activity within the safety zone around such areas referred to in (ii) above, (as an interim measure, one kilometer safety zone shall be maintained subject to the orders that may be made in I.A. No.1000 regarding Jamua Ramgarh Sanctuary);

iv] The user agency who has broken up the area of the mine (in respect of which the T.W.P. is being sought) has or had the requisite environmental clearances and at no time prior to the grant of the T.W.P. was any mining being carried on by the user agency in relation to the mine in question, in violation of the provisions of the Forest (Conversation) Act [for short, "F.C. Act"]. In cases involving violation of the F.C. Act, a formal decision on merit should be taken under the F.C. Act after considering the gravity of the violation. However, the grant of a T.W.P. may be considered where past violations have been regularized by the Ministry of Environment and Forests [for short, "M.O.E.F."] by the grant of an approval under the F.C. Act with retrospective effect;

v] The conditions attached to the approval under the F.C. Act for the grant of the mining lease (or the renewal of the mining lease), have been fulfilled, particularly those in respect of (but not limited to) compensatory afforestation, reclamation plan and over burden dumping on the specified site; 

vi] The user agency has, within the stipulated time, already filed a proposal in conformity with the Forest (Conversation) Rules, 1980, for seeking an approval under the F.C. Act along with the complete details as are required to be furnished. An application for the grant of the T.W.P. in favour of the user agencies, who have either not filed a proper proposal and/or have not provided complete information, particularly in respect of (but not limited to) compensatory afforestation, phased reclamation plan, felling of trees, details of minerals extracted in the past, etc., should not be entertained;

vii] A T.W.P. shall be granted only limited to working in the area broken up legally and during the validity of the lease. No T.W.P. can be granted in respect of, or extending to either unbroken area or the areas which have been broken after the expiry of the mining lease or have been broken in violation of the F.C. Act or any other law for the time being in force;

viii] In no circumstances can the duration of a T.W.P. extend beyond the period of one year. Where an application for grant of permission under the F.C. Act is not disposed of during the currency of T.W.P., the applicant, on the strength of the same T.W.P., may continue to operate for a period not exceeding three months unless specific orders are obtained from this Court.

ix] A valid lease under the M.M.R.D. Act exists (including by way of a deemed extension in terms of Rule 24-A(6) of the Mineral Concession Rules) in respect of the area of the T.W.P.

PROCEDURE FOR GRANT OF CLEARANCES UNDER THE F.C. ACT AND THE ISSUANCE OF TWPS (in relation to renewal of mining leases):

i] the user agency shall submit, in the first instance, to the State Government, proposals seeking renewal of the mining lease under the F.C. Act not less than two years prior to the expiry of the mining lease, except the leases which are due to expire before August, 2008, provided applications are made on or before 31st October, 2006;

ii] On receipt of the proposal within the stipulated time as aforesaid, and upon its examination, where the State Government is of the view that further details (besides the information submitted by the user agency in the prescribed formats) are necessary, the State Government shall give intimation thereof not later than ninety days of the receipt of the proposal;

iii] the State Government shall forward the proposal together with their recommendations to the Central Government not later than nine months after receipt of the proposal;

iv] the Central Government shall ordinarily dispose of the application for grant of permission not later than four months of its receipt; Provided where the Central Government is unable to dispose of the application within four months as aforesaid, it shall record special reasons explaining the delay;

v] Where the application for grant of permission under the F.C. Act is delayed beyond the periods stipulated hereinabove, the user agency may then apply for the grant of a T.W.P. In such cases, the user agency will have the option of applying for a T.W.P. through the State Government in the proforma prescribed by M.O.E.F. with an advance copy both to the M.O.E.F. and the Regional Office of the M.O.E.F. Such applications shall be made at any time after the expiry of thirteen months from the date of filing of the proposal with the State Government but not later than nine months prior to the expiry of the existing approval under the F.C. Act. In cases where lease/renewal was granted prior to the enactment of the F.C. Act and the lease period has not expired, the application shall be made at least nine months prior to the expiry of lease period;

vi] the proposal seeking the T.W.P. shall be processed by the State Government and forwarded to the M.O.E.F. within a period of three months, who shall place the proposal before the F.A.C. constituted under Section 3 of the F.C. Act in its next meeting. The information/details, which have not been filed by the user agency, either in respect of the proposal under the F.C. Act or in the proposal for the T.W.P. shall also be sought by the State Government and made available by the user agency during this period;

vii] in the event of failure on the part of the State Government to send its recommendations on the proposal submitted by the user agency for grant of T.W.P. within the stipulated period, the advance copy of the application, already sent by the user agency to the Central Government, shall be placed before the F.A.C. for its consideration. The F.A.C. shall provide an opportunity to the State Government and user agency to be heard before giving its recommendations on the merits of the case.

viii] if the State Government, for reasons to be recorded in writing, recommends a refusal of the request to grant a T.W.P., the F.A.C. shall, after giving the user agency and the State an opportunity to present their views pass such orders as it thinks fit. The F.A.C. shall be at liberty to evolve a suitable procedure for this purpose;

ix] in respect of cases where no recommendation has been received from the State Government within the stipulated time, the F.A.C. shall, after giving the State an opportunity to be heard, examine the proposal on merit and pass appropriate orders. The F.A.C. should evolve a suitable procedure that shall be fair and reasonable and would ensure adherence with the time schedule;

x] All proposals for grant of F.C. Act clearances and T.W.Ps. in respect of mining leases shall be placed before the F.A.C. Where the F.A.C., by order recommends the grant of a clearance or a T.W.P., the M.O.E.F. shall, within a period of four weeks from the date of such order, issue orders for the grant of clearance on the usual terms, including those relating to payment of N.P.V.; Provided where a T.W.P. is being granted, it shall only be for a period not exceeding one year and upon payment of N.P.V. for the already broken up area;

xi] decision on grant of T.W.P. shall be taken before the expiry of the mining lease. Decision of the M.O.E.F. on the proposal for diversion of forest land for mining lease under the F.C. Act shall be conveyed to the user agency before the expiry of the T.W.P.

xii] in case the M.O.E.F. disagrees with the recommendation of the F.A.C., it shall record its reasons in writing and communicate the same to the F.A.C., and the F.A.C. may, after considering such reasons, pass such further orders as it thinks fit; Provided where the Government still disagrees with the order passed by the F.A.C., it may seek appropriate directions from this Court;

xiii] all the orders of the F.A.C. shall be made available to the user agency and the State Government;

xiv] in cases where the recommendations have been made by the F.A.C. without ascertaining the views of the State Government, the T.W.P. shall become effective only after the details made available by the user agency are confirmed by the State Government within a maximum period of one month. In case the information furnished by the user agency is found to be at variance with the factual position, the State Government shall refer the matter back to the M.O.E.F., who may, if so advised, suspend the grant of the T.W.P.;

xv] the T.W.P. shall become effective only after the payment towards the N.P.V. for the already broken up area is deposited by the user agency;

xvi] in cases where site inspection by the Regional C.C.F. is mandatory, the proposal for the T.W.P. shall be examined by the F.A.C. after considering the site inspection report of the Regional C.C.F.; the Regional C.C.F. shall ensure that the inspection is completed in such time as may be directed by the F.A.C.; and

xvii] at the time of payment of N.P.V. at the present rate, the user agency shall also give an undertaking to pay the additional N.P.V., if so determined as per the final decision of this Court. Those who are continuing to operate on the strength of the temporary permit under the interim protection granted by this Court, would continue, as before, for a period of not exceeding four months. We direct that their cases shall be decided by the F.A.C. within the said period of four months. The State Governments are directed to consider and send their recommendations to the M.O.E.F. forthwith, and not later than six weeks from today, with a view to ensure decision within the stipulated period of four months. To consider the question of constitution of appropriate F.A.C.,

Note: We have been regularly updating and reporting on this issue. See Forest Case Updates Issues, 19, 20, 24, 26
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The Central Empowered Committee (CEC) heard cases from Jammu and Kashmir, Uttaranchal, Madhya Pradesh, Chattisgarh, Orissa, Karnataka, Haryana, Punjab and Uttar Pradesh.

The first case to be heard was Application Number 881 filed in the State of Jammu and Kashmir by Sanghvi Woods for permission to establishment of Wood-based industries in Jammu pursuant to the Hon’ble SC order dated 30.10.02. These industries fall in the Yamuna Industrial Area are being set up with the purpose of manufacturing pencils. The Counsel contended that in Jammu and Kashmir, there are no units which are beyond 8 km from a forest area and the State has filed an affidavit regarding this. The CEC did not take an immediate decision and awaits information on timber availability and the CEC has also instructed that the case be referred to the SPCB for an opinion.

The next case to be heard was of Application Number 934, relating to the issuance of license to the applicant unit Asahi India Glass Ltd (Haridwar, Uttaranchal) based packaging crates by captive units located at industrial estate. The CEC said that this is basically to do with secondary units of sawed timber and that each state is supposed to amend its rules so that such cases can be dealt with at a state level by a State Committee itself.  The CEC is waiting for the response from a Committee in Uttaranchal before it makes a decision regarding this issue.

Application Numbers 897, 898, and 899 from Madhya Pradesh were heard together as the applications made were trying to seek an exemption of area falling within 20kms from the forest boundaries. The Counsel argued that a there is a railway line ½ km away from the forest boundaries but was exempted it even though the State had declared it a Protected Area. The CEC has left the matter to the State to decide whether an amendment or an exemption related to the case is required.

This was followed by Application Number 344, also from Madhya Pradesh, regarding the Forest Conservation Act, 1980. A dispute between the Madhya Pradesh Electricity Board and Western Coal Field Ltd arose about whether or not the land is forest land. While the applicant M/s Indian Enterprises claimed that it is forest land that once belonged to the Electricity Board. However, the land was denotified in 1968. the DFO has submitted two reports in this regard. Yet the work of Western Coalfields Ltd was stopped and a case was filed on mines. Representative from Electricity Board said that this application should be dismissed and CEC cannot settle disputes. The verdict of the CEC after hearing this case was that even if the area in question is a denotified area, there may still be enough tress in the area to deem it a forest according to the Forest Conservation Act and the issue has to be examined by the State. The CEC also made it clear that if there are mines on the forest land, they will have to be closed and CEC is not examining issues of compensation.

Application Number 327 from Chattisgarh, related to permission to saw wood/timer belonging to villagers/person in the petitioner’s sawmill was not heard as no one was present. 

The next was Application 919 from Orissa seeking action against officials responsible for felling of trees. It was filed Ritwick Dutta and Rahul Chaudhry, Advocates on behalf of Krupasindhu Patra and Arakshikta, Orissa Jungle Manch. The case started out by the advocates and members of the CEC asserting that the Orissa Jungle Manch is indeed a credible organisation. The Respondents also claimed that the applicant was not found in that area, to which the CEC responded saying that such technical details are not relevant to the case. The Respondents also said that there is no evidence to show that the Respondents have felled trees. Thus the CEC has referred the case to the MoEF and will thereafter see what is to be done.

The next case to be heard was Application Number 681 seeking permission to issue the Renewal/ Fresh Saw Mill License under the Orissa Saw Mill / Saw Pit (Control) Act – 1991 for sawing timber to cater to a Wooden Furniture Manufacturing Unit. However this case was immediately rejected as the Supreme Court had already passed an order on this and the case was dismissed by the SC for falling within 10km from the forest.

Application Number 848 was to do with the complaint against the disturbance in Kaniyapura Elephant Corridor. The counsel to the petitioner started by giving a background to the issue at hand. He said that in 2004, the State Govt. took efforts to widen the corridor to 350-400m to protect the elephant. The land was purchased from revenue land and made a reserved forest and it is the link between the Eastern and Western Ghats and the elephants use it to migrate during the monsoons. It is also used by other species. With the fear of Veerappan gone, more people are buying land and now a construction is coming up around 100m from the corridor. It is not a deemed forest or sanctuary but is recognized by the GOI as an elephant corridor and 6000 elephants rely on it. The petitioners felt that conflict situations will arise between elephants and people and raised a question asking how the State Govt. going to address the problem between people and the elephants? A resort is coming up at the edge of the forest but Belinda Wright, the Applicant also had with her  documents of what was meant to be the elephant corridor, but parts couldn’t be bought, so whether or not it has expanded since then is still not clear. Yet a long boundary wall had been constructed. The representatives of Karnataka Wildlife Resorts Pvt. Ltd, who filed a caveat (warning or caution) however, said that the corridor links only western and eastern Bandipur, and not the Western and Easter Ghats as the corridor runs parallel to the river and not across it. They also emphasized that it is meant to be an ecotourism resort and is not in the ecological or economic interests to disrupt the elephants. Also presented was a newspaper report by Raman Sukumar (who was also present at the hearing) saying that “… does not affect the elephants as on date”… resort is 2 km away from the corridor. In addition Mr. Ramesh, the project proponent said that the resort is 1.9 km away from the river, 2.3km form the elephant corridor, out of the elephant proofing trench and that a socio-economic report that shows that villagers want the resort to come up so that they get jobs. However, the CEC was mainly concerned about whether it could be established that the resort is on part of the elephant corridor or lying in a safety zone. The CEC advised that an affidavit be filed though no time deadline was given. The CEC has also asked for the views of the MoEF, Director of Project Elephant, View of the State Govt., and Chief Wildlife Warden to be taken. The CEC also indicated that attention needs to be given to remedial measures and a site visit for a decision to be taken.

The following two cases Application 936 and 937 regarding establishing new saw mills in the Badagabattu and Ballehalli villages in Karnataka were rejected as policy decisions had already been taken.

The hearing relating to Application Number 627 from Haryana did not take place as no one was present. 

The next case to be heard was Application 917 from Haryana. The application was seeking permission to reopen and operate a decorative plywood and veneering unit on the grounds that it was 15km away from Bahadurgarh and various NOCs were procured. However, the counsel for the petitioner admitted that the unit came up after the cut-off date and that they should have waited. On 12th June, 2006, the unit was asked to closeand the counsel wanted the CEC to consider the products being produced at the unit, which has never before been seen in India. However, the CEC said that the unit was established in violation of a Supreme Court order and that the NOC granted by the Forest Dept. is illegal. The CEC termed it a “blatant and willful disregard” of a Supreme Court order and that the matter will be taken up and the Chief Secretary, Haryana, concerned divisional and forest officer, principle Chief Secretary of Forests, Forest Officials and the Applicant would to be penalized. The next hearing is supposed to be on 31st August, 2006. 
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The Chief Engineer, South Western Railway has filed an application before the Central Empowered Committee (Application Number 904) seeking permission to carry out a survey for the construction of a broad gauge railway between Chamrajnagar, Karnataka State and Sathyamangalam, Tamil Nadu state, with an extension to Mettupalyam. This project was sanctioned by the Ministry of Railways in 1996. The application admits that the survey work for the railway line is in full swing and has been partially completed. The programme agency now needs to commence work between Gattawadi and Bannari via Talaimali Road and part of this area is forest land (approximately 58 km) coming under Sathyamangalam Forest Division, Tamil Nadu. This survey has to be carried out with the permission of the Tamil Nadu Forest Department.
The application further highlights, that the land requirement for the survey is 30 metres on either side from centerline of track all along the length of the railway line in forest area. The survey work will be completed within three months. For carrying out the survey work and making the alignment, for visibility purposes, small trees, branches, shrubs and bushes may have to be cleared.

The Tamil Nadu Forest Department has refused permission to carry out the survey work as the proposed area for the railway line passes through the Nilgiris Eastern Ghats Elephant Reserve. This is vide letter number TS3/16928/2004 dated 16.8.2005 by the Principal Chief Conservator of Forests, Tamil Nadu to Deputy Chief Engineer/Construction, South Western Railway, Mysore. Further this area is part of the Nilgiri Biosphere Reserve and in the proposed Sathyamangalam Wild Life Sanctuary.
The application goes on to state that the decision to approach the Central Empowered Committee was taken during a discussion held on between Secretary, Environment and Forest Department and South Western Railway officials seeking permission to carry out the survey in the prescribed forest area. It also presents that there is no alternate route to connect Tamil Nadu and Mysore/Bangalore area of Karnataka other than the railway line to pass through Reserved Forest between Chamrajnagar and Sathyamangalam area. The application appeals to the CEC to consider the benefits of the railway line and the sustainable development of the people of the area. 
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S U P R E M E   C O U R T   O F   I N D I A

RECORD OF PROCEEDINGS

I.A. NOS.27,53,36,54,55,57,52 AND 81 WITH 34,63,65 WITH 86,73,74,75, 78, 79, 2 WITH 67 AND 76, 80,83, 84, 87,88,89, 90,92 AND 93 IN WRIT PETITION (CIVIL) NO.337 OF 1995

O R D E R

I.A. Nos.36 and 57:

Let the affidavit of Ministry of Environment and Forests be filed during the course of the day.  Copy of the affidavit has been supplied to the learned counsel for the State of Maharashtra, who prays for and is granted four weeks' time to file response to the affidavit.

I.A. No.54:

Four weeks' time is sought and is granted to file response to the report of the Central Empowered Committee.

I.A. No.55:

The   Central   Empowered   Committee   as   also   the   Standing Committee of the National Board for Wildlife have rejected the proposal of the   applicant-State   of   Maharashtra.     In   this   view,   we   dispose   of   the application with liberty to the State of Maharashtra to take, if so advised, any other appropriate step, if permissible in law.

I.A. No.63:

Mr.   A.D.N.   Rao,   learned   counsel,   states   that   the   Standing Committee of the National Board for Wildlife has cleared the project.   Let the affidavit of the Ministry of Environment and Forests with a copy to the applicant and the  State of Himachal Pradesh be filed  during the course of the day.

The interlocutory application is adjourned.

I.A. Nos.65 and 86:

I.A.   No.86   seeks amendment of   the   prayer   made   in   I.A.   No. 65. 
Amendment is allowed.  I.A. No.86 is disposed of.

In  I.A.   No.65,   Mr.   A.D.N.   Rao,   learned   counsel,   states   that   the Standing   Committee   of   the   National   Board   for   Wildlife   has   rejected   the proposal for de-reservation of 4.56 hectares of land.   Let that be placed on record   in   the   form   of   an   affidavit.     Now   by   I.A.   No.86,   the   proposal   is restricted to 1.48 hectares of land.  Let this fresh proposal be placed before the Standing Committee of the National Board for Wildlife.

I.A. No.73:
Mr.   A.D.N.   Rao,   learned   counsel,   states   that   the   report   of   the Standing   Committee   of   the   National   Board   for   Wildlife   has   not   been received.

The interlocutory application is adjourned.

I.A. No.74:

The Standing Committee of the National Board for Wildlife has accepted the proposal of diversion  of  the  land in question.   We accept the recommendation and permit diversion, as recommended.  On the basis of, in principle,   approval   granted   by   the   Standing   Committee   of   the   National Board   for   Wildlife,   the   Ministry   of   Environment   and   Forests   has   sent   a communication   dated   10th/11th  June,   2005,   to   the   Government   of Uttaranchal conveying diversion of the land in question [2527.90 hectares], subject to the fulfillment of the conditions stated therein.  The conditions are acceptable   to   the   State   Government.     In   this   view,   we   permit   diversion accordingly.

The interlocutory application is disposed of.

I.A. No.75:

As prayed, the State of Chhattisgarh is granted four weeks' time to file response   to the report of the Central   Empowered   Committee.    The Standing   Committee   of   the   National   Board   for   Wildlife   may   examine   the matter and decide it expeditiously.

I.A. Nos.76 and I.A. No.67 in I.A. No.2:

The   State   of   Maharashtra   is   directed   to   file   an   affidavit   of   a responsible   officer   from   its   Forest   Department   in   response   to   the recommendation of the Central Empowered Committee (I.A. No.76) within four weeks.

The cases are adjourned.

I.A. Nos.87-88:

The   interlocutory   applications   are   referred   to   the   Standing Committee of the National Board for Wildlife.

I.A. No.89:

It   is   stated   that   the   matter   is   being   looked   into   by   the   Central Empowered   Committee.     This   application   is   also   referred   to   it.     List   the application   after   the   report   is   received   from   the   Central   Empowered Committee.

I.A. No.90:

The   interlocutory   application   is   referred   to   the   Standing Committee of the National Board for Wildlife.

I.A. No.2:

The matter of completing the process of determination of rights and   acquisition   of   land   or   right   as   contemplated   by   the   Act   in   respect   of some   of   the   National   Parks   and   Wildlife   Sanctuaries   has   still   not   been completed   despite   lapse   of   so   many   years.     Mr.   Raj   Panjwani,   learned counsel, points out that it has not been completed in 14 out of 85 National Parks and 170 out of 494 Wildlife Sanctuaries, as per the affidavits placed by the State Government on record. By order dated 23rd November, 2005, we directed that the State Governments/Union   Territories   to   file   affidavits   placing   on   record   the status as existing on 1st November, 2005.  In relation to the compliance of the aforesaid   directions,   the   Registry   has   reported   that   no   response   has   been filed   on   behalf   of   the   States   of   Andhra   Pradesh,   Arunachal   Pradesh, Gujarat,   Bihar,   Maharashtra,   Chattisgarh,   West   Bengal,   Haryana, Himachal   Pradesh,   Jammu   and   Kashmir,   Jharkhand,   Kerala,   Manipur, Sikkim,   Mizoram,   Nagaland,   Orissa,   Rajasthan,   Tamil   Nadu,   Tripura, Uttar  Pradesh  and  Uttaranchal  and   Union  Territories   of   Daman and  Diu, Dadra   Nagar   Haveli,   Lakshwadweep   and   Pondicherry.     Despite   lapse   of more   than   nine months, the   status   report   has not been   filed   by the   afore-noted   States/Union   Territories.     We   grant   last   opportunity   and   direct   the Chief   Secretaries   to   personally   look   into   the   matter   and   file   their   own affidavits in terms of order dated 23rd November, 2005, within four weeks of the receipt of the copy of this order.  It would be the personal responsibility 
Of the Chief Secretaries to comply with this order.

In respect of Kaziranga National Park, Mr. A.D.N. Rao, learned counsel   states   that   he   will   check   up   and   find   out   whether   special   leave petition has been filed or not and, if not filed, why there is delay and ensure its filing without further delay. 
Mr. Raj Panjwani, learned counsel, points out that the State of Madhya   Pradesh   in   one   National   Park   and   four   Wildlife   Sanctuaries   has reduced   area   by   twenty   five   per   cent   to   fifty   per   cent.     The   Central Government was directed to file its response to this aspect.   In this regard, reference   is   made   to   the   affidavit   at   Page   2057   of   Volume   VII   dated   29th September,   2000.     As   prayed,   the   Central   Government   is   granted   four weeks' time to file its response.

I.A. No.34 and other connected matters shall also be listed on the next date of hearing.
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     

Special thanks to Divya Badami for her write up on the CEC hearing.

We would like to acknowledge the support of Foundation for Ecological Security (FES and), Environment and Equity Justice Partnership for this initiative. The support for the procurement of the Supreme Court orders has been received from Rufford’s Small Grants.
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