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Dear Friends,
As you are aware the Supreme Court was on vacation in the month of June 2006. Therefore this issue of the Forest Case Update does not have any current reporting on court hearings. However, we have tried to highlight in detail, two interesting matters that of the construction of a Mughal Road in Hirpora Wildlife Sanctuary and the Supreme Court Order in the Maruti Coal Washery Case which we have been reporting on since the very beginning. The entire order is of 39 pages and could not be reproduced fully as part of the Update; this issue however has a summary.
Also reported is brief update on the Polavaram Dam issue as heard by the Central Empowered Committee (CEC).
Ritwick Dutta and Kanchi Kohli


Faiyaz A. Khudsar vs State of Jammu and Kashmir

(Matter regarding construction of the Mughal Road from Bafliaz (Poonch) to Shopian (Pulwama) passing through Hirpora Wildlife Sanctuary)

An application has been filed by Biodiversity Conservation Trust of India through its trustee Faiyaz A Khudsar before Central Empowered Committee constituted by the Hon’ble Supreme Court in W.P. 202 of 1995. The subject matter of the said application is the construction of the Mughal Road which is illegal in view of the fact that it is passing through the Hirpora Wildlife sanctuary. The proposed road is from Bafliaz (Poonch) to Shopian (Pulwama) in Jammu and Kashmir which is 83.90 Km in length with total project cost of 255 Crores and over 66.81 Ha of land of the Sanctuary will be diverted for the purpose.

The Hirpora Wildlife Sanctuary extends over an area of 114 Sq Km and was notified in 1987 and lies in the Pir Panjal range 70 Km south of Srinagar. It is bounded to the north by lake Gumsar, northeast by Hirpora Village, east by Rupri, south by Saransar. There is an old existing Mughal road which crosses the sanctuary from west to east covering 30 Km starting at Poonch and ending at the Hirpora village. This road cuts the sanctuary into two almost equal parts with distinct habitats. It harbours some of the last population of the highly endangered Pir Panjal Markhor. Markhor is the largest wild goat in the world. It is included in Schedule I of the Jammu and Kashmir Wildlife(Protection)Act, 1978 as well as in the Wildlife(Protection)Act, 1972 and also classified as Endangered as per the IUCN Red List (2000). The Markhor has a limited geographical distribution in the moist to semi arid mountain tracts of Pakistan, India, Afganistan, Uzbekistan, Turkmenistan and Tajikistan. Within India Markhor is found only in Jammu and Kashmir.

The application mentions that a joint inspection for the revival of the Mughal road was conducted on 18th August 2005 comprising of the Chief Wildlife Warden along with the Executive Engineer and Assistant Engineers. The following were the observations:

1. The detailed project report is yet to be prepared and submitted.

2. No EIA has been carried out.

3. No environment or wildlife Management Plan has been prepared.

4. The Road from Shopiyan to Zanzibar is following the historical Mughal route truncating the Markhor Wildlife Sanctuary in almost two equal parts.

5. No proposal for the diversion of the land to be used by the construction company and the PWD department for the construction of infrastructure has been submitted.

6. It was therefore requested that the necessary information including EIA’s DPR, Proposed alignment map and Environment and Wildlife management report be submitted for further action.

On 20.9.2005 further observation was made by the Chief Wildlife Warden on the revival of the Mughal Road through Hirpora Wildlife Sanctuary. The comments made by the Chief Wildlife Warden after the observations were self contradictory. In his comments despite of stating that Markhor is a highly endangered specie and Hirpora Wildlife Sanctuary is a important habitat of Pir Panjal Markhor, Leopard, Himalayan Brown Bear, Musk deer and Himalayan Snow Cock and the construction will result in fragmentation of the habitat, he recommended the proposal of R & B for the revival of the historic Mughal Road by upgrading it to Motorable.

In the application the petitioner has stated that the foundation stone for the road was laid on 1st of October, 2005 without following the mandatory procedure as prescribed by the law specifically the provisions of the Forest (Conservation) Act, 1980, the Environment (Protection) Act, 1986 along with the Environment Impact Assessment Notification of 1994 and the orders of the Supreme Court in I.A. 548 in W.P. 202 of 1995 dated 14.2.2000. In the application it is further contended that the construction of road will result in destruction of wildlife and its habitat which prohibited under Section 29 of the Jammu and Kashmir Wildlife (Protection) Act, 1978 and it will violate the order of the  Supreme Court in I.A. 548 in W.P. 202 of 1995 dated 14.2.2000. 

The application is strongly supported by the report titled “Goats on the Border” published by Wildlife Trust of India in collaboration with the Nature Conservation Foundation, The Department of Wildlife Protection, Jammu and Kashmir and supported by the Environment and Ecology Cell, Indian Army. This survey report has confirmed the presence of Markhor in the Hirpora Wildlife Sanctuary through direct sightings. The recommendations in the report clearly list Hirpora Wildlife Sanctuary as a priority site for Markhor conservation. 

The applicant has prayed for the immediate stay on the revival of Mughal Road from Bafliaz (Poonch) to Shopian because it is a threat to the existing population of the endangered Markhor and it is violating the orders of Supreme Court, provisions of Jammu and Kashmir Wildlife (Protection) Act, 1978 and the Environment Impact assessment Notification, 1994. 
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The question for consideration in these matters is whether the land measuring about 15 hectares leased by State of Chhattisgarh to M/s. Maruti Clean Coal and Power Limited  for setting up of coal washery is a part of forest land or not.  The I.A was filed by Deepak Agarwal, claiming to be a public spirited person and journalist by profession and concerned about the adverse affect on environment of the area as a result of the grant of lease of forest land for non forest activities in violation of law.  The applicant claims that the plot was forestland and the state government had allotted it without securing the requisite clearance under the Forest (Conservation) Act, 1980. He further claimed that undue favour and patronage has been extended to Maruti for establishment of coal washery plant in respect of land which is a forest land by wrongly showing in various revenue records that the land is part of the village Nawagaon Khurd whereas actually the land forms part of village Ratija.

The Government of Madhya Pradesh, of which Chhattisgarh was a part at the relevant time, issued a circular dated 13th January, 1997 in compliance with the directions issued in T.N. Godavarman's case for the purpose of identification of the forest.  The circular stated that according to the dictionary meaning, the term 'forest' means such large areas where agriculture is not done and which is covered by trees and shrubs.  It further stated that, taking a practical approach, in view of the judgment as well as the dictionary meaning of the term 'forest', area measuring 10 hectares or more having an average number of 200 trees per hectare ought to be treated as forest. 

According to the applicant, on application of aforesaid circular, the land in question would be forest land and it is also so under the Government record and as per the dictionary meaning of the term 'forest' as well. 

Supreme Court on 7th May, 2003 referred the application to Central Empowered Committee (CEC) for its report.  The CEC submitted its report dated 6th October, 2003.  In this report, CEC concluded that the land allotted to Maruti is a forest land and, therefore, prior approval of the Central Government under the FC Act was necessary before allowing setting up of coal washery plant by Maruti. 
The State of Chhattisgarh and Maruti strongly opposed the report and said that the land was allotted after it was clearly established that it was not a forest land.
The objections were filed to the first report of CEC.  An affidavit was filed on 13th August, 2004 by T.S.Chatwal, Secretary (Forest) Government of Chhattisgarh, stating that land is not recorded in the forest land records at Katghora Division either as protected or as reserved forest; has not been subject matter of any blanket notification covering 'protected forest' for the then Central Provinces and Barar issued under Section 29 of the Indian Forest Act, 1927; does not form part of the un-demarcated protected forest in village Ratija etc.  It was further stated that as per available traversing records for the year 1893-1894, the land in question was traversed by the Survey of India and was named as Nawagaon Khurd surrounded by village Ratija, Chainpur and Sirkikhurd and its area was measured to be 50.25 acre.  The settlement operation carried in 1929-1930 did not cover the land in question and as such no survey number was assigned to this piece of land, which remained unsurveyed till June 2002. 

The State Government was directed to trace the relevant notifications and other notifications issued by the forest department in the month of October 1949 and place the same before the CEC.   Maruti claimed that notification of October 1949 had considerable bearing on the question of the land being forest or not.  Maruti was also permitted to place the same before CEC.  Other parties were also permitted to file before CEC additional documents.  CEC was directed to further examine the matter, hear the parties and file a report with its recommendations.

In compliance of the aforenoted directions, on 4th November, 2004 second report was filed by CEC. The second report consists of the submissions of SECL, State Government, meetings with the officers of State of Madhya Pradesh and Chhattisgarh, detailed examination of voluminous record including notifications and maps, the old settlement records of the concerned villages. It was observed that there was no authentic record available to show that the area of Nawagaon Khurd merged with that of village Ratija during the settlement of 1928-1929 and no revenue records are reported to have been maintained/available or filed before it regarding the settlement of the area of Nawagaon Khurd or its merger with village Ratija.  The CEC, in its second report expressed the view that:

(a) the area of village Nawagaon Khurd was not merged and made a part of village Ratija or any other adjoining villages during the settlement of 1928-29; 

(b) no settlement records for the area of Nawagaon Khurd were prepared during 1928-29;

(c) since new settlement has not taken place after 1928-29, the settlement maps prepared during 1928-29 are the relevant and the correct maps which have to be relied upon; and 

(d) the location of the land allotted to M/s Maruti falls within the area of Nawagaon Khurd and not within the village Ratija.

In respect of Notifications of 1949, CEC said that: 

(a) none of the notifications particularly the notification dated 17.10.1949 pertain to Bilaspur district; and

(b) the notification No.3228-2845 dated 17.10.1949 or 3228-3283/2845 dated 17.10.1949 referred to in the draft orange area proposal of 2002 either do not exist or pertain to other districts.

The CEC in the second report concluded that the land allotted to Maruti is not a forest land. The second report has also noticed that the application filed by Deepak agarwal is not in public interest but it was in business interest of the Aryan coal Private Limited because establishment of the coal washery of maruti will adversely affect the business of Aryan and will increase the competition in the market.  It was also pointed out that during hearing before CEC, Deepak Agarwal was represented by K.K.Srivastava who had represented Aryan in revenue proceedings before Tehsildar and also that he was a witness in a large number of sale deeds executed by shareholders of Aryan for purchase of land in Rajgarh.  

As result of second report various applications were filed. A letter dated 27th March, 2005 was filed by Secretary, Bilaspur Environment Society along with a report of Regional remote sensing Services centre, Nagpur dated 28th February, 2005 challenging the conclusion contained in the second report about land being not forest land and seeking to rely upon settlement record.  

By an order dated 1st April, 2005, CEC was directed to again examine the entire matter. This time CEC took assistance of Forest Survey of India, Regional Remote Sensing Agency and the South-East Coal Field Limited for the preparation of report.  

On 14th April, 2005 third report was filed which shows that a request was made by CEC to Forest Survey of India to carry out photo interpretation of the satellite imagery of the area by comparing imageries of different period and to give views about vegetation, forest cover, number of trees etc. Simultaneously, the National Remote Sensing Agency was also requested to give their comments on the satellite imagery of the area in and around the land area allotted to Maruti along with significant changes in the forest cover during different periods, reliability and accuracy of the interpretation and methodology for identifying the areas allotted etc. According to the report, the site was visited between 12-13th April, 2005 during which the coordinates of the area allotted to Maruti were verified by a technical expert of FSI using the Differential Global Positioning System (GPS) and the ground truth verification of the area was carried out along with Regional Director, Forest Survey of India, Nagpur.  The report also notices that during the visit, inspection of other areas was also carried out and discussions were held with the Principal Chief, Conservator of Forests, Chhattisgarh Forest Department, Conservator of Forests, Bilaspur Circle, District Collector Korba, Divisional Forest Officer, Officers of SECL, members of the Bilaspur Environment Society, K.K.Srivastava, representative of the applicant, representatives of the forest trade unions of the area, public representatives, representatives of Maruti and other interested parties. The report further notes number of cases that were filed in respect of allotment of land to Maruti. 
The third report also states about the nexus between K.K.Srivastava and Aryan and Bilaspur Environmental Society.  SECL's own use of revenue forest land on a large scale, prima-facie there appears to be some merit in the contention of M/s Maruti that the plethora of cases in various Courts have been filed on behalf of its competitor M/s Aryan with a view to prevent him from establishing the coal washery, and not in public interest.

The report also states that it is difficult to accept the fact that Mr. K.K. Srivastava is a public spirited person and involved in protection of environment and forest without any financial support and the accounts of Bilaspur Environment society show that it does not have a bank account and all receipts and expenditure are in cash.

The third report reiterates the conclusions and the recommendations made in the second report that the land allotment of Maruti is not of forest land. It also says that the dispute on the same land has been pending in the civil court between State Government and Maruti on one hand and South East Collieries Limited (SECL) on the other hand.

The Court further stated that CEC has exceeded its jurisdiction in pointing out facts which are relevant to determine the bonafides of the applicant but having regard to nature of duties assigned and responsibility placed upon CEC, it is the duty of CEC to point out facts relevant to determine bonafides of any applicant.  It is always necessary to determine real motive behind public interest litigation.

The Court further stated that the applicant doesn’t have any means to incur huge amounts but has spent lakhs of rupees in the prosecution of the case.   Further, it was stated when the matter was referred by this court to CEC for a report on first date of hearing, K.K. Srivastava represented the applicant.  Learned senior counsel for the applicant fairly and candidly admitted that sometimes along with the advocate-on-record, K.K.Srivastava has been coming to instruct him.  There is ample material on record that on numerous occasions, K.K.Srivastava represented Aryan before number of authorities.

The Court also stated that there is also ample material to show that K.K. Srivastava has been collecting material to prove that the land in question is forest land.  He is a person in contact with Aryan.  Regarding his financial status, Deepak Agarwal has filed an affidavit dated 24th August, 2005 along with which certain documents have also been filed.  In the affidavit, it has been claimed by him that he is fighting the case with the help of like-minded people, well-wishers and friends.  As to his own financial resources, it is stated that in the income tax return, financial help taken from friends, social workers and like-minded people has not been shown as it does not fall in the category of income. 
Further, a perusal of the affidavits of the persons from whom donation is said to have been taken shows that alleged donors of cash amounts are mainly employees of SECL and contractors working for Aryan.  It has not been explained as to what was the reason for filing a revised income tax return.  A submission was sought to be made at hearing, without any plea having been raised in the application or the affidavit, that Deepak Agarwal came to this Court as a lone crusader bona fide but later on some help was rendered by others who donated the amount as claimed and also by Bilaspur Environment Society.  It may be noted that Maruti has been pleading since beginning that Deepak Agarwal has been set up by their competitor and there was, in fact, a link between the competitors of Maruti and Deepak Agarwal in the form of K.K. Srivastava.  Deepak Agarwal, in fact, denied that there was any link between him and K.K. Srivastava who appeared on his behalf before CEC and Aryan and took the stand that nothing has been submitted to prove that it was the same K.K. Srivastava who appeared on behalf of the Aryan.  
The Court deeply examined the three reports from the CEC and reached the conclusion that the recommendations made in second report deserve to be accepted.

The third report is based on the satellite imageries and supports the conclusions reached by CEC in its second report.  In respect of the third report, one of the submissions made on behalf of Deepak Agarwal was that reliance by CEC on LISS III (23.5 metre resolution) is not warranted because the satellite images provided by RRSSC has satellite data of LISS III with Panchromatic Data Technology and LISS IV (5.8 metre resolution).  It was argued that State Forest Report, 2003 of Forest Survey of India noticed that 5.8 metre resolution recorded various images as small as 0.1 hectare (within given area, in this case, the area of interest of 18.12 hectares) whereas 23.5 meter resolution is not capable of recording anything less than 1 hectare forest cover within that area.  In nutshell, the contention is that LISS III has limited technology and, therefore, the report based on LISS III is not reliable.  The submission is that LISS IV should have been used for arriving at the correct position.

In short, Deepak Agarwal has submitted that the report of NRSA was not accurate because it has opted for a technology with 23.5 metre spatial resolution and output generation in the scale of 1:50000 considered to be inferior with respect to smaller portion of land.  According to Deepak Agarwal, NRSA should have opted for a better technology available today under which the spatial resolution is available at 5.8 meter and also output generation in the scale of 1:15000.  According to Deepak Agarwal, CEC should not have accepted the report of NRSA based on the above parameters of 23.5 metre (spatial resolution) and of output generation in the scale of 1: 50000.


In order to decide the above contentions, it is necessary to understand the following concepts:

i) GIS (GEOGRAPHICAL INFORMATION SYSTEM): The above discussion is important because Deepak Agarwal has relied upon photo printing analysis done by him with the help of CAD (Computer Aided Designing).  The issue which is required to be considered is whether ERDAS IMAGINE 8.6 used by NRSA is better than CAD which is a programme used by Deepak Agarwal.  We have indicated broadly the advanced features of the software, viz., ERDAS IMAGINE 8.6.  On the other hand, CAD, is also a software used by engineers to view a design from an angle with the push of a button and to zoom in and zoom out for close-ups and long distance views.  It helps the computer to tract designs.  CAD software generally examines the boundaries and that too in a design.  In the present case, we are concerned with the area covered by the forests.  Therefore, the technology adopted by NRSA based on ERDAS IMAGINE 8.6 is more reliable than CAD.

Therefore, GIS links spatial data with geographical information about a particular feature 

on the map (See: volusia.org).

ii) GPS (Global Positioning System) : GPS is a satellite based positioning system operated by USA.  It consists of satellites.  It is a data collection tool for GIS.  Basically, the signals from the satellites in GPS are received by GPS receivers on the earth.  Therefore, different stations are earmarked on the earth covering a particular area.  It is the matching of the satellite with the receiver which plays an important role.  Certain discrepancies in the matching are got over by differential GPS (See: esri.com).

iii) IRS   LISS III: 
It stands for Linear Imaging Self Scanning Sensor which is a multi-spectral camera.  LISS-III products comprise of path/row products, georeferenced products etc. (See: earth.esa.int).  It helps to track areas and boundaries.  Combination of LISS III with ERDAS-imagine is more reliable than photo print analysis by CAD.  It is better to depend on interpretation of IRS LISS III Digital Data by EDRAS Imagine than by CAD.

As stated above, the main challenge to the NRSA report is that proper parameters have not been taken into account and although better technology was available the same was not deliberately resorted to.  The contention is that CEC should have opted for the latest technology.

We do not find merit in this argument.  The technology of 2001, 2002 and 2003 is not to be discarded.  The later technology gives more spatial information but that does not mean that the information given by the earlier technology is inaccurate.  The latest technology under GIS can locate even a pin on the earth. However, we are not concerned with such a tiny object in this case.  Be that as it may, we may also point out that even in the State of Forest Report 2003, FSI has based its figures of forest cover by using Digital Image Processing (DIP) by using the scale of interpretation of 1:50000.  Further, in that report, FSI has relied upon the introduction of a new methodology based on remote sensing to estimate the trees covered below 1 hectare which cannot be discerned by using LISS-III data.  Under the new method, a canopy of all forests that can be delineated from satellite data (Sensor LISS-III) was termed as forest cover.  Even under this new technology adopted by FSI the spatial resolution of 23.5 mtr. of  LISS-III has been taken into account and by using DIP technique, forest cover was mapped even in 2003 at a scale of 1: 50000.  Therefore, consistently, FSI has taken the above parameters into account.  Hence, there is no merit in the contentions raised by Deepak Agarwal saying that CEC has been randomly selecting queries and data.

In short, NRSA's report submitted through FSI is reliable and we see no reason to reject it.  On the basis of the said report, it can be said that AOI (area of interest) does not qualify so as to be included in the category of Deemed Forest i.e. a compact block of 10 hectares having 200 trees per hectare.

Before concluding, it may also be noted that except Deepak Agarwal, other parties before us have not questioned the conclusions in the second and the third report of CEC that the land in question is not a forest land.  Besides, Maruti being the allottee, the State of Chhattisgarh, the Ministry of Environment and Forest, Forest Survey of India and even SECL have not questioned the conclusion of CEC that the land in question is not a forest land.

The Court finally accepted the recommendations of CEC as contained in the second and third report that the land allotted to Maruti is not a forest land and dismissed the applications filed by Deepak Agarwal with costs.  

The Court said that the applicant has abused the process of law and deserves to be sternly dealt with.  The enormous judicial time has been wasted which could have been used for deciding other cases.  It has also resulted in CEC and others incurring huge expenses and their wastage of time as well.  In this view, we quantify costs at Rs.1,00,000/- payable by the applicant Deepak Agarwal to CEC.  The cost, if not deposited with CEC within four weeks, shall be executable as a decree.  The amount of cost shall be utilized for preservation of forests in State of Chhattisgarh.  The Special Leave Petition and other applications are also disposed of in terms of this judgment.

Note: We have been regularly updating and reporting on this issue. See Forest Case Updates Issues, 3,4, 8, 10,11, 12, 15,19
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On 26th June, 2006 hearing on Polavaram issue was held before the Central Empowered Committee. 

The representative from the Orissa Government contended that the Public hearing was not conducted in the affected area and the construction of the dam is completely illegal because it is a blatant violation of the Environment Impact Assessment Notification, 1994 and Environment Impact Assessment Rule, 1997. He further stated that the construction of dam will result in the total submergence of 100 Hectares of forestland with a rich wildlife.

After hearing the argument from the applicants, CEC held that the all the states concerned in the Polavaram Dam construction should clear there disputes among them. CEC further stated that they will not look into any of the public hearing or environmental clearance matter but only confined themselves to the dispute related to forestland and forest clearance under Forest (Conservation) Act, 1980. 

Next date of hearing was given as 12th July, 2006.    

Also: http://timesofindia.indiatimes.com/articleshow/1274780.cms; http://www.indianjungles.com/031105b.htm; www.cgnet.in/W/DRP%20article%20Sept-Oct%2005.pdf; http://www.centralchronicle.com/20051214/1412306.htm; http://www.sanctuaryasia.com/news/detailnews.php?id=1214; http://www.hindu.com/2006/01/25/stories/2006012524000100.htm
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Editors: Ritwick Dutta and Kanchi Kohli

For further information and clarifications please write to forestcase@yahoo.com 

Coordinating addresses: E-180, Greater Kailash 2, New Delhi-110048 and 

C-106, Sector 40, Noida, Uttar Pradesh

Visit the Forest Case Update Website for past issues and accessing the orders of the Supreme Court and Central Empowered Committee: www.forestcaseindia.org     

Special thanks to Vyom Raghuvanshi for his substantial inputs in the compilation of this issue.

We would like to acknowledge the support of Foundation for Ecological Security (FES and), Environment and Equity Justice Partnership for this initiative. The support for the procurement of the Supreme Court orders has been received from Rufford’s Small Grants.
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