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The Month of November had some significant orders by the Supreme Court in the Godavarman matter. The most significant was the modification of the order dated 14-2-2000 in I. A 548. The Supreme Court accepted the report of the Central Empowered Committee (CEC) so far as allowing activities essential for wildlife management is concerned in National Parks and Sanctuaries such as clearing of vegetation for firelines, habitat improvement through grassland creation, wet burning and anti poaching activities. There were no objections from the States and Union territories with respect to allowing these activities. In respect to the other issues in the report the viewpoints of the States will be considered later.  Earlier 30-9-2005 the Supreme Court allowed the collection of cashew nuts by villagers adjoining the Blaukhanda Konark Sanctuary through the Eco development societies in relaxation of the order of 14-2-2000 (Click here to see the Order). 
 

I.A.548 and 14.2.2000 of the Supreme Court

I.A No.548 in the Godavarman case is a matter in which all state governments were restrained from ordering the removal of dead, diseased, dying or wild fallen tree, drift wood and grasses etc from any National Park or game sanctuary. 

This order passed on 14.2.2000 reads, Issue notice to all the respondents. In the meantime, we restrain respondent No. 2 to 32 from ordering the removal of dead, diseased, dying or wind fallen trees, drift wood and grasses, etc from any National Park or Game Sanctuary or forest. On 28.2.2000 the Supreme Court passed another order clarifying further on the 14.2.2000 order which said, In the order dated 14.02.2000 the word for forest in the 2nd line from bottom at page 4, are ordered to be deleted. The sentence would read thus as: ‘…In the meantime, we restrain respondent No. 2 to 32 from ordering the removal of dead, diseased, dying or wind fallen trees, drift wood and grasses, etc from any National Park or Game Sanctuary…. There were subsequent orders by the court and Central Empowered Committee, which were towards restriction of rights of forest dependant communities.
The Court took a serious view of a Notice issued by the Deputy Conservator of Forests, Kudremukh Wildlife Divisions in 2004 requiring members of the CEC as to why legal proceeding should not be initiated against them for violation of Section 173 of IPC.  The Court held that “there can be no doubt, and rightly it is not sought to be defended, that the officer had no right, power or jurisdiction to issue the notice to the members of the CEC…..we ..quash the notice dated 3rd September 2004.”  The Chief Justice observed while hearing the matter that it should be made clear that the CEC is not answerable to any official and only to this Court. The Counsel for the State of Karnataka pleaded that it was not with any wrong intention that the notices were issued but rather ‘difference of perceptions’. The matter is pending and the State sought time to clarify as to whether any FIR on the same has been filed (Click here for details on this case and earlier orders of the CEC).  
 

There are several other important issues on which orders were passed. Some of the earlier orders have also been included such as the response sought from the State of Kerala on the large-scale illegal allotment of pattas (3000 forged pattas). This list includes Members of Parliament and Ministers among host of other influential people.
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In regular flash news, we had sent out matters listed at various hearings of the Godavarman Case in September, October and November 2005. Below are some substantial and interesting orders from these hearings.

Orders Dated 23rd September 2005

· I.A. No. 1369 IN I.A. No. 956 IN W.P. (C) 202/ 1995

The recommendations of CEC dated 29th July 2005 are accepted. Learned counsel for the applicant in I.A. NO. 956 sates that as per G.O. 45 the requirement to comply with Form 2 is unnecessary with regard to Silver Oak trees and in fact, it amounts to duplication in view of the statutory committee, as mentioned in clause (iv). The said Form is not on record. We, therefore, do not exactly know what requirements are to be complied with. The interlocutory Application is dismissed. The Applicant is permitted to approach the CEC. The CEC will examine the matter and if necessary, the parties can again approach this Court.  

· I.A. Nos. 1315-1316 IN I.A. NO. 566 IN W. P. (C) NO. 202/1995

The report of CEC, filed in Court, is taken on record. 

The interlocutory Applications are disposed of in terms of orders of this Court dated 12th May 2005, passed in I.A. Nos. 1301 – 1302 with I.A. No. 1303-1304 in W.P. (C ) No. 202/1995 . It is directed that with regard to th3e Temporary Working Permits of the Applicant, which is a public sector undertaking, there would be statuesque on the condition that the applicant furnishes undertaking to the CEC and MOEF to make payments of Net Present Value as and when determined and demanded by MOEF.

Orders Dated 30th September 2005

· I.A.NO.1394 IN W.P.(C) NO.202/1995 (Regarding collection of cashew nuts by the villagers adjoining the Blaukhand Konark Sanctuary, Orissa)
The recommendation of CEC, as contained in Para 8 of the Report dated 29th August 2005, regarding the collection of cashew nuts by the villagers adjoining the Blaukhand Konark Sanctuary through their respective Eco Development Committees under the supervision of Orissa Forest Development Corporation Ltd. (OFDC), is allowed in relaxation of the order of this Court dated 14th February 2000. The sale proceeds should be utilized in improving the protection of the Sanctuary and also for creating community assets through the Eco Develop Committee in their respective villages on pro-rate basis. 

· I.A.NOS. 1413 and 1414 IN W.P. (C) NO.202/1995 (Regarding Mining by TISCO in Jamshedpur, Bihar) 

The CEC and MoEF may file response to these applications within four weeks. Till the decision of these applications, the directions contained in our order dated 16th September 2005 that no mining activity would continue under any Temporary Working Permit or Permission, would not be applicable for the reason disclosed by them in their applications. (Also See Forest Case Update Issue 16, September 2005)

Orders Dated 7th October 2005
· I.A NO. 1407 in IAs 22& 23 (Clarification of the 12.12.1996 order with reference of felling of Bamboo)
In so far as felling of bamboo is concerned, the order dated 12th December 1996 stands clarified in terms of order dated 4th March 1997 that the direction dated 12th December 1996 are not applicable in respect of minor produce including bamboos. This is with regard to transportation.

In regard to the felling of bamboo, the recommendation as contained in para 6 of the report of the CEC is accepted. The said recommendations, interalia, stipulates that felling of bamboo is not permitted except when it is as per the prescription of the working plans approved by the Central Government under the provision of the Forest (Conservation) Act, 1980.

· I.A No.1408 (Regarding encroachment of Reserve Forests of Cardamom Hill in Kerala)

 In this case, we are concerned with the depletion of forests, which are ecologically fragile evergreen with reach bio-diversity home to many rare and endangered species of wild flora and fauna. The nature of the area is depicted in the report of the CEC (I.A. No .1408). An area of 334 sq. miles has been declared as the Cardamon Hill Reserve (CHR) and notified as a Reserve Forest in 1897 by the then Maharaja of Travancore. The forests of this area, as per the report, are situated in the catchments area of the Periyar River, which is of vital importance as several Hydro-Electric Projects including Idukki Dam are constructed in this area. These forests connect Palani Hills with the Periyar Tiger Reserve and the forests to the south and form the natural corridors for the passage of wild life specially elephants between these regions. Regarding the massive scale of encroachments, this is what the report dated 1st April 2004 made by the Additional Director General of Police (Intelligence) Idukki Mr. Ranjan K. Madhekar has to say:

“There is formation that large scale encroachment of Revenue/Forestland and issue of forged Pattayams are going on in Idukki District specially in Munnar, Devi, Kulam, Kannan Devan Hills Village etc. , with the active support of the concerned Revenue Officials. It is known that about 3,000 forged Pattayams were issued in Idukki District. Political Parties/ Religious Organizations / Government Employees/traders/ businessmen are also included among these illegal occupants. Some of these illegal occupants obtained huge amounts from Banks /Financial Establishments, as loan, by producing these forged Pattayams. Though cases are being registered in this regard, the action is not being continued allegedly due to political influence”.

According to the report, the list of encroachers is said to have included powerful and influential persons, including a member of the Parliament and other relatives to some ministers. As can be seen from the aforesaid, about 3000 forged Pattas were issued. 19 officers have been identified for the issue of those forged Pattas between 1992 to 2003. 13 persons have been named as agents. Copy of the CEC Report dated 7th September 2005was given to the learned counsel for the State of Kerala about a month ago. Counsel still seeks further time to file response thereto. Let the response be filed within four weeks. 

List the application after six weeks.

· I.A .No 1167 in I. As. 895-896

The State Government is directed to file a detailed affidavit, within four weeks, after requisites preliminary enquiry, as to who are the persons responsible for not taking appropriate action or for granting permission for laying of the said cables without compliance of the mandatory provisions of the law, including the approval of the Central Government under Section 2 of the Forest Conservation Act. 

Order Dated 21st October 2005

· I.A. Nos. 1426 and 1428

The CEC and MOEF may file response to these Applications within four weeks. 

Till the decisions of these Applications, the directions contained in our order dated 16th September 2005 that no mining activity would continue under any Temporary Working Permit or permission would not be applicable to the Applicant for the reasons disclosed by them in their Applications. 

Order Dated 18th November 2005

· I.A. No. 1420 (Regarding laying of optical fibre cable through Jawahar Sagar Wild Life Sanctuary, Rajasthan)

Having regard to the peculiar facts and circumstances of the case, the recommendations of the CEC prescribing the conditions for grant of permissions for laying of the Optical Fibre Cable (OFC) through the Jawahar Sagar Wild Life Sanctuary, Kota, Rajasthan, and the Kedarnath Vanya Jeevan Vihar Sanctuary, Kedarnath, Uttaranchal, are accepted. There will, however, be an additional condition that the BSNL shall file an Affidavit giving an undertaking to this Court to pay NPV, if any, as and when it is required to pay.

Orders Dated 25th November 2005

· I.A. NOS. 1430-1432

The applicant being a public sector undertaking, the order dated 16th September 2005 would not be applicable to it. 

· I.A. NO.1220 (interim report of CEC in I.A. NO. 548) and I.A. NO. 994 (Regarding Clarification of 14.2.2000 order of the Supreme Court)

None of the States has filed any objection to the recommendations of the CEC made in the Paras 14 and 15 in relation to clarification about allowing conservation and protection related activities for better management of the protected areas. The recommendations therein are, accordingly, accepted and the order dated 14th February 2000 is clarified according. Accepting the said recommendations, we direct as under:

(A)
Various activities such as removal of weeds, clearing and burning of vegetation for fire lines, maintenance of fair weather roads, habitat improvement, digging, temporary water holes, constructions of ant poaching camps, chowkies, check posts, entry barriers, water towers, small civil works, research and monitoring activities, etc. are undertaken for protection and conservation of the protected areas and therefore permissible under the provisions of Section 29 of the Wildlife (Protection) Act, 1972. These activities are necessary for day-to-day management of the protected areas besides it does not involve any type of commercial exploitation. 

The activities above-mentioned are permissible under the various provisions of other environmental laws as well. 

(B) The order dated 14th February 2000 will not be applicable to the following activities provided that they:

i) are undertaken as per the Management Plan approved by the competent authority

ii) are consistent with the provisions of the Wildlife (Protection) Act, 1972

iii) are undertaken consistent with the National Wildlife Action Plan

iv) are in conformity with the guidelines issued for the management of the protected areas from time to time 

v) the construction and related activities are designed to merge with the natural surroundings and as far as possible use forest friendly (material.

a) Habitat improvement activities

 Weed eradication, maintenance and development of meadows/grassland required for wild herbivores which are prey base for the carnivores, digging and maintenance of small water holes and small anicuts, earthen tanks, impoundment of rain water, relocation of villages outside the protected areas and habitat improvement of areas so vacated.

b) Fire protection measures

Clearance and maintenance of fire lines as prescribed in the Management Plan by undertaking controlled cool or early burning and construction of watch towers.

c) Management of wet grassland habitats

Early or cool controlled winter burning of grasslands habitats such as in Kaziranga and Manas National Park in Assam, to facilitate growth of fresh grass.

d) Communication and protection measures

Construction of wireless towers, improvement and maintenance of fair weather non-tarred forest roads not exceeding three meters in width, small bridges, culverts, fences etc.

e) Anti poaching initiatives

Construction, maintenance and improvement of small anti-poaching camps/chowkies, patrolling camps, check posts, barriers, boundary walls, constructions of small staff quarters for the front line staff, etc.
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Date Of Order:

10/09/2004
Application No.:
375
Date of hearing:
28/04/2004
Issues Dealt With:
Order to the State of Karnataka to enquire into the harassment by the Deputy Conservator of Forests, Kudremukh Wildlife Division and the Conservator of Forests, Mangalore Circle and to see the propriety, legality and the circumstances leading to initiation of the criminal proceedings against the applicants; to initiate appropriate action against Dy. CF, Kudremukh Wildlife Division for wilful violation of the CEC’s order dated 28.4.2004 and for making derogatory comments against the CEC and its members.

ORDER

This application has been filed by Mr. Niren Jain, Dr. Ullas Karanth, Mr. Praveen Bhargav and Mr. Sanjay Gubbi alleging harassment by the Deputy Conservator of Forests, Kudremukh Wildlife Division and the Conservator of Forests, Mangalore Circle, seeking following reliefs:

“(a)
To restrain the D.C.F. from conducting summons proceedings and to quash the same since it has been done with malafide and vindictive intentions to threaten and prevent eminent conservationists from lawful conservation activities; 

(b) To direct the Chief Wildlife Warden, Karnataka to accord necessary permissions to enter national parks and sanctuaries for purposes of lawful conservation activities; 

(c) To return all material and documents illegally seized during the above described search operations and raid; 

(d) To provide all such relief as deemed necessary to the conservationists to whom summons have been issued and restore their constitutional rights in an appropriate manner to carry on lawful conservation activities in the state of Karnataka; and 

(e) To take all necessary actions as deemed fit against the above said officials in order to ensure that the rule of law prevails.”

2. The application was listed for hearing after notice on 28.4.04. During the course of hearing, it was acknowledged by the applicant NGOs as well as officers of the Karnataka Government that a close working relationship generally existed between the Karnataka Forest Department and the applicants except for the recent events which have taken place in the Kudremukh National Park. It was stated by the Principal Secretary, Forests Ecology and Environment, Government of Karnataka that the State Government has already initiated an enquiry into the matter and in view of the applicants having moved the criminal court for redressal of their grievance, it would be appropriate that the CEC does not proceed further in the matter.  Considering the above and in an attempt to resolve the dispute and to prevent further aggravation of the situation, the Principal Secretary, Forests, Ecology and Environment Department, Karnataka was requested to consider keeping the proceedings initiated against the applicants in abeyance till the findings of the enquiry becomes available.

3. To enable the Principal Secretary (Forest) and the others to take a decision on the suggestion made by the CEC, the hearing was adjourned for about 45 minutes.  However, on the resumption of the hearing the Principal Secretary (Forest) expressed his inability to accept the CEC’s suggestion.  Instead, he took a view that as per the legal advice given to them, the CEC does not have jurisdiction in the matter. Besides, the applicants have already moved the criminal court for redressal of their grievance. Therefore, the CEC should not proceed in the matter further. 

4. Since the CEC’s suggestion was not found acceptable, the CEC felt it appropriate to get the matter examined through an independent committee consisting of a senior and experienced forest officer and an experienced Supreme Court lawyer. Till the completion of the enquiry by this Committee, it was felt necessary that further proceedings in the matter initiated by the Deputy Conservator of Forests and the Conservator of Forests should be kept in abeyance.  For this purpose, the CEC vide order dated 28.4.2004 co-opted Mr. V. R. Chitrapu, IFS (Retd.), former Principal Chief Conservator of Forests, Tamilnadu and Mr. A. Mariarputham, Advocate, Supreme Court as “Special Invitees” and requested them to enquire into the issues raised in the application and give their report within 30 days.  Meanwhile, the Deputy Chief Conservator of Forests, Kudremukh Wildlife Division and the Conservator of Forests, Mangalore Circle were directed to stay all proceedings initiated by them against the applicants till further order.

5. The Special Invitees conducted a site visit of Kudremukh National Park, heard the parties at Mangalore and Bangalore and thereafter have submitted their report dated 12.7.04, copy of which is enclosed at ANNEXURE-A to this order.  

6. After examination of the Special Invitees Report, the relevant Acts, Rules and other documents subsequently received by the CEC, it is seen that the Deputy Conservator of Forests, Kudremukh Wildlife Division had initiated proceedings against the applicants and others under the Wild Life (Protection) Act, 1972 and the Karnataka Forest Act, 1963, in 2004 for alleged “trespass” committed during the years 2001-2002 and 2002-2003, photography, carrying out research activities etc. inside the Kudremukh National Park without obtaining the requisite approvals from the Karnataka Forest Department. The applicants have approached the CEC, on the grounds that the proceedings have been initiated against them by the Forest Department because of their involvement in monitoring / implementation of the Hon’ble Supreme Court’s orders against the mining done by the Kudremukh Iron Ore Company Ltd. (KIOCL) inside the Kudremukh National Park. 

7.
The main submissions made by the Dy. CF (KWD) which had the tacit support of the other respondents are summarized as under:

(i)      reliefs are sought by the applicants on their presumption that they are monitoring the activities of Kudremukh Iron Ore Company though none of them have been authorised to monitor its activities;

(ii) the petitioners are habitual liars and are in the habit of placing facts and photographs out of context to further their own cause and maligning her image through false news in the newspapers. She has cited the examples of leakage of pipelines carrying iron ore slurry and the construction of roads in the National Park and violation of the Right to Information Act, 2000;

(iii) as regards the request for a copy of the Management Plan by one Dr. Krishna Mohan Prabhu, it was stated that since the applicants could not pay the fee of Rs. 25,000/- the application was rejected.  The fee was fixed keeping in view the fact that the division had to incur an expenditure of Rs. 15 lakhs for preparing the various maps through the National Remote Sensing Agency, Hyderabad;

(iv) these NGOs carry out systematic false information campaign to further their cause and show upright officers in bad light.  Two specific examples have been cited one relating to fire in Kudremukh and the other regarding the destruction of ecology (checkdam);

(v) these NGOs have created hype that the business and duty of the department is only protection and people are not a part of the protection of forests.  The intention here is to isolate people and the Forest Department so that it gives them a chance to manipulate and enter the scene;

(vi) the Kudremukh National Park is a sensitive area and ridden with Naxalite influence and in this background the applicant Shri Niren Jain is busy coercing the local tribal inhabitants to vacate the National Park.  They are giving the impression that the Forest Department is bent on evicting them.  This has caused fear complex against the Forest Department and anguish among the tribals;

(vii) the Dy. CF (KWD) has submitted a rehabilitation package for the voluntary settlement of families.  Earlier a proposal of the applicants in this regard was not accepted by the Government of Karnataka;

(viii) as regards the application of Shri Niren Jain for entry permit to take up wildlife conservation works in Kudremukh National Park, it has been stated that he has not fulfilled some of the prescribed conditions.  He also carried out several activities without prior permission or knowledge of the local forest officers.  He also did not give proper answers to details asked for by the Dy. CF;

(ix) that summons were issued for the four applicants on 19.4.2004 because they were suspected to have violated laws such as photography and filming in National Park without permission, transaction of business with persons staying inside National Park and conducting of various studies.  Subsequently, as information was received that the applicant Shri Niren Jain is likely to shift the incriminatory evidence from his premises and hence search and seizure was conducted and which was legally correct;

(x) the enquiries  into these activities have started from the letter of Conservator of Forests, Mangalore Circle from 10.9.03 and if the letter of Director, Project Tiger is taken into consideration the investigation has started from the month of April, 2003;

(xi) she denied as unfounded the concern expressed by the CEC regarding the suspected malafide and stated that she has acted only in line of her legitimate duty; and

(xii) she has accused the CEC of arrogation and gross abuse of powers.

8.
There is sufficient information available to establish the direct involvement of the applicants and their associates in opposing the mining by the KIOCL inside the Kudremukh National Park (IA No. 670 filed in the Supreme Court) and subsequent monitoring of the Hon’ble Court’s order dated 30.10.02.   After considering that the applicants and their associates had close working relationship with the Forest Department, their visits to the Kudremukh National Park had the approval of the PCCF (Wildlife), they were often officially accompanied by the Dy. CF and other forest officers, their conservation efforts were acknowledged and appreciated by the senior Forest Department, the studies on sedimentation of Bhadra river was approved by the Government of Karnataka, they were officially engaged by the Karnataka Forest Department for production of a documentary film and by the CEC for video documentation of Kudremukh National Park, their help was taken by the Karnataka Forest Department for preparation of management plan for the Kudremukh National Park, training of the frontline staff, etc., the film produced by them was used effectively in the IA No. 670 filed in the Supreme Court regarding mining by the KIOCL, the allegations made against the applicants and their associates being primarily for trespassing, preparation of films on wildlife conservation, ill effect of mining on the National Park, siltation studies etc. alleged to have been committed by them during the tenure of the three predecessors of the present Dy. CF, the manner in which flurry of proceedings have been undertaken within a short span of time is not commensurate with the gravity of the alleged offences, and that the search and seizure operations were carried without even waiting for the summons to be complied with, raises serious questions about propriety, motives and objectives of the entire exercise.  It also raises a question whether these actions have been undertaken in bona fide exercise of the powers vested with the concerned Dy. CF.  

9. As regards the impression contained in the report of the Special Invitees that because of the rehabilitation work undertaken by the applicants, unintended opportunity has been provided to the Naxalites to gain a foothold in the area by exploiting the situation, the CEC after carefully considering the matter is of the view that it is not feasible to offer such views on the basis of a short and quick reconnaissance visit alone.  This could have serious implications and repercussions apart from also being unfair to all concerned.  Besides the following documents filed before the CEC show full knowledge, involvement and support of the senior officers of the Forest Department to the Applicant / NGO’s in the rehabilitation work (refer ANNEXURE- B (colly.):

i) Dy. CF (KWD)’s letter dated 6.10.2002 addressed to the PCCF (Wildlife) conveying no objection and for trying it as a pilot project for the purpose of consolidation of wildlife habitats (Kudremukh National Park) through privately funded initiatives;

ii) Conservator of Forests,  Mangalore Circle letter dated 17.10.2002 addressed to the PCCF (Wildlife) conveying his support to the above views of the Dy. CF (KWD); and

iii) PCCF’s (Wildlife) letter dated 23.10.2002 addressed to the Principal Secretary, Forests Environment & Ecology Department, Government of Karnataka regarding desirability of consolidation of wildlife habitats (Kudremukh National Park) through privately funded initiatives supported by Centre for Wildlife Studies.

10.
The material received by the CEC shows that the applicants have been working closely with the Forest Department which was also acknowledged by the Principal Secretary, Forest, Ecology and Environment during the course of the hearing.  On a number of occasions, the senior forest officers including the Deputy Conservator of Forests, the Conservator of Forests and also other officials had accompanied the applicants in their visits inside the Kudremukh National Park in their official capacity.  This is documented in several photographs filed with the CEC. Permissions have also been granted for entering the National Park (s) by the Principal Chief Conservator of Forests (Wildlife) vide letters dated 18.8.2001 and 20.11.2003. The applicants had made substantial contribution in many ways including strengthening the infrastructure for the protection of Nagarhole National Park, Bandipur National Park, Kudremukh National Park by providing vehicles (Jeeps), uniforms, insurance policies to the frontline staff, etc. These observations are based on the following documents (refer ANNEXURE – C (colly.):

i) PCCF’s (WL) letter dated 18.8.2001 allowing Mr. Praveen Bhargav to enter National Parks;

ii) PCCF’s (WL) letter dated 20.11.2003 permitting three of the applicants to visit Kudremukh National Park;

iii) PCCF’s (WL) letter dated 18.3.2000 addressed to Dr. Ullas Karanth acknowledging receipt of 14 Jeeps, 811 Field Kits, two Boats, Insurance cover to 289 staff, 24 Walkie - Talkie sets, 7 Wireless static sets, cash award of Rs. 10,000/- each for six forest personnel, which according to the PCCF (Wildlife) has helped protection of wildlife in specific areas;

iv) Dy. CF’s (KWD) letter dated 19.6.2001 addressed to  Dr. Ullas Karanth acknowledging the receipt of three Jeeps, 127 Field Kits, 61 Insurance policies, 15 Wireless sets and four cash awards between the year 1998 and 2000 and thanking for providing the support which has helped for protection and also motivating the field staff in better anti poaching activities;

v) Dy. CF’s (KWD) letter dated 19.1.2002 addressed to Dr. Ullas Karanth to deliver a talk on “Wildlife Population Estimation and Habitat  Management” during Training Camp for Field Staff  between 28 to 30th Jan. 2002;

vi) Dy. CF’s (KWD) letter dated 20/21.8.2001 addressed to Dr. Ullas Karanth for preparing guidelines for conducting census of Tigers and other species etc.; 

vii) Dy. CF’s (KWD) letter dated 16.9.2002 addressed to Mr. Niren Jain regarding distribution of 80 uniforms and 64 insurance policies to front line daily wage staff of Kudremukh National Park and for giving five awards of Rs. 3,000/- each to Forester etc.; and

viii) Dr. Ullas Karanth’s letter dated 11.12.2002 addressed to Dy. CF (KWD) enclosing note after reviewing the draft Management Plan of Kudremukh National Park alongwith Dy. CF (KWD) letter dated 14/17.6.2002 acknowledging the note.

11.
During the course of the examination of the application, it is seen that proceedings have also been initiated by the Dy. CF (KWD) against the applicants, Mr. K. M. Chinnappa, Mr. Shekar Dattatri, Dr. Jagdish Krishnaswamy and others for alleged unauthorized photography / production of three films titled “Bhagavathi Rehabilitation, Mindless Mining and Mathi Getta Gannigaarike”, “trespass” in the National Park for carrying out sedimentation studies etc. (refer four charge sheets at ANNEXURE – D (colly.). Mr. K. M. Chinnappa was the petitioner in I.A. No. 670 opposing mining by the KIOCL inside Kudremukh National Park in which the Hon’ble Supreme Court by judgement dated 30.10.02 has directed closure of mines by December, 2005. The film “Mindless Mining” produced Mr. Shekhar Dattatri was used by the applicants in support of their Application, and is part of Court Record.  During the site visit undertaken by Mr. Valmik Thapar, Member CEC pursuant to the Hon’ble Supreme Court’s order dated 23.9.2002, he was requested to do the video recording of the effects of mining on the National Park for which he was paid an honorarium of Rs. 37,900/- and the same was reimbursed by the KIOCL in compliance of the aforesaid Hon’ble Court’s order. The report of the Sedimentation Studies conducted by Dr. Jagdish Krishnaswamy during the monsoon months was also filed by the applicant in I. A. No. 670 and relied upon to establish heavy siltation of the Bhadra river on account of mining.  This report was also considered by the MoEF while taking adverse view before the Hon’ble Supreme Court, of mining by the KIOCL inside the Kudremukh National Park.  Mr. Niren Jain and Mr. Praveen Bhargav in addition to providing details in the said IA had assisted Mr. Thapar during the above stated site visit inside the Kudremukh National Park.

12.
The documents filed with the CEC show that the State of Karnataka vide order dated 27.5.2002 had granted permission to Mr. Praveen Bharagav, Centre for Wildlife Studies to carry out the sedimentation studies in the Bhadra river (refer ANNEUXRE – E).  In his report he has acknowledged and thanked the then Deputy Conservator of Forests, Kudremukh Wildlife Division (refer ANNEUXRE – F). His report was personally received by the Water Resource Minister (refer press cutting dated 8.1.04 at ANNEUXRE – G).

13.
The following documents received by the CEC show that Mr. Shekar Dattatri was officially asked to make the films not only by the CEC but also by the Forest Department during the last few years (refer ANNEUXRE – H (colly.):
i) CEC’s letter dated 7.11.2002 and his letter dated nil regarding video documentation of Kudremukh National Park during the visit of Mr. Valmik Thapar, Member CEC;  

ii) Memorandum of Understanding signed by him with the Karnataka Forest Department for production of educational video films on Kudremukh National Park;

iii) his letter dated 22.8.2003 addressed to the PCCF (Wildlife) enclosing the educational documentary films on Kudremukh National Park; and

iv) Dy. CF’s (KWD) letter dated 9.2.2004 addressed to him regarding final payment for producing the documentary film.

14.
It is clear that these activities were carried on by the applicants and their associates with the knowledge, help, support and encouragement of the senior officers of the Forest Department.  It is difficult to comprehend how these activities and works, which were till recently being appreciated by the Forest Department, are now suddenly being seen as illegal and criminal proceedings have been initiated for the same by the present Dy. CF, Kudremukh Wildlife Division. 

15. It is seen that the enquiry and subsequent proceedings against the applicants were initiated through the Conservator of Forests’ letter dated 10.9.2002 raising more than 70 queries.  Similarly, Dy. CF (KWD) issued 8 letters between 5th to 8th April, 2004 raising more than 30 queries. Thereafter, summons were issued by the Dy. CF for personal appearance of the applicants before her on 27.4.2004.  Later without waiting for the compliance of the summons, search and seizure operations were conducted in the premises of one of the applicants on 22.4.2004 by a team led by the Dy. CF herself. By no stretch of imagination the alleged violations can be described as “heinous criminal crimes”, as has been made out by the Dy. CF (KWD) in her letter dated 30.8.04 addressed to the CEC (refer ANNEUXRE – I). In view of the above the propriety, legality and the circumstances leading to initiation of the criminal proceedings against the applicants and others needs to be enquired into by the State of Karnataka.  The reasons for the sudden deterioration of the relationship particularly after July, 2003 also needs to be gone into.

16.
During the course of the hearing on 28.4.2004 the Principal Secretary Forests, Ecology & Environment had informed that the Government of Karnataka has already taken a decision to initiate an enquiry into this matter.  The issues dealt with in the above paras should also be examined and considered in the said enquiry, which should be completed in a time-bound manner. The Chief Secretary, Government of Karantaka is requested to personally ensure the above.  

17.
It is seen that the Deputy Conservator of Forests, Kudremukh Wildlife Division has continued to retrieve, use and distribute the information from the computers “seized” from one of the applicants; and has also continued to register FIR’s, filing a number of criminal cases against them and others in violation of the order of the CEC to keep all the proceedings in abeyance.  
18.
The Deputy Conservator of Forests has at several places made adverse comments against the CEC and its members.  To say the least, the tone, tenor and language used by her against the CEC and its members in her submissions is unfortunate and is unbecoming of an IFS officer.  A few of the comments made by her are quoted below: 

“….This Committee after its constitution has exceeded its brief is blatantly misusing its powers and origin.  It appears that the Committee thinks that it is the Supreme Court.  The gross abuse of power is briefly given below…….”

“……The Committee feels that its jurisdiction encompasses starting from court of the JMFC and through up to the Hon’ble Supreme Court…...”

 “…..the order of the CEC is biased as the two members being close associates have influenced the judgment.…….” 

“…...Application No. 670 has been drafted by Shri Mahendra Vyas who subsequently heard the same and made recommendations. They are doing favouritism to Ullas Karanth…” 

19.
It is unfortunate that the Deputy Conservator of Forests, Kudremukh Wildlife Division even took upon herself to judge the activities being undertaken by the CEC under the specific directions given by the Hon’ble Supreme Court.  For instance, the Hon’ble Court by order dated 30.10.2002 in IA No. 670 (Kudremukh mining case) has directed that the modalities to be adopted to effectuate the orders passed by the court and the recommendations of the CEC shall be worked out by the MoEF, the State Government and the KIOCL under the supervision, guidance and monitoring of the CEC.  In compliance of the Hon’ble Court’s order, the CEC has been monitoring the implementation of various environmental safeguards.  Without any authority or reason an uncalled for comment has been made by her in the written submission that “…..Further from the emails annexed (Annexure – 81) it can be seen that Shri Jiwrajka is interfering in the process of the Monitoring Committee of KIOCL constituted by MoEF based on the judgment in IA 670 by manipulating Smt. Rohini Balakrishna (NGO – 1)…..”

20.
Taking an overall view of the situation at this stage the CEC is refraining from proceeding against the Dy. CF (KWD) and is leaving it to the Chief Secretary, Government of Karnataka to take appropriate disciplinary action against her for wilful violation of the CEC’s order and for making derogatory comments against the CEC and its members.  Incidentally it may be mentioned that the Dy. CF (KWD) has issued notices dated 4.9.2004 to all the five members of the CEC giving reference to the present application and the stay dated 28.4.2004 given by the CEC, seeking explanation from them as to why legal proceedings should not be initiated against them for violation of Section 173 of the Indian Penal Code and other sections as applicable.  Appropriate action in this regard is being taken separately. 

21. The role of NGO’s in protection of forest and wildlife has been recognised in Chapter IVA as one of the Fundamental Duties in the Constitution of India.  Article 51A (g) specifically states that it shall be the duty of every citizen to protect and improve the natural environment including forests, lakes, rivers, and wildlife, and to have compassion for all living creatures.  But this duty is without any doubt, subject to statutory permissions wherever required. Section 55(c) of the Wildlife (Protection) Act, 1972 empowers any person to file complaint in the competent court after giving 60 days notice to the Central or the State Government.  A similar provision already exists in the Environment (Protection) Act, 1986. Besides, the notification dated 17th September, 2002 by which the CEC was constituted, sub para (ii) of para 2 provides that any person can approach the CEC in case any of the orders passed by the Hon’ble Supreme Court in the forest matter are perceived to have been violated. Suffice to say that the NGO’s and public spirited persons have a critical role to play in the protection of the forest, wildlife and the environment in general but without having any iota of doubt that wherever statutory permissions are required they have to be obtained by all concerned. Besides, the NGO’s are expected not to make irresponsible statements or wild allegations (refer ANNEXURE – J).  On the other hand, it has to be ensured that the provisions of the Acts are not used to harass the people involved in genuine conservation efforts. 

22. The CEC is constrained to observe that it appears that the concerned senior officers of the State of Karnataka have preferred to remain as mute spectators to the entire happening instead of intervening to prevent the matter from sliding downhill ignoring the larger interest of conservation of forest and wildlife. 

ORDER

23.
In view of the facts and circumstances dealt with above, the State of Karnataka shall:

i) enquire into the propriety, legality and the circumstances leading to initiation of the criminal proceedings against the applicants and others and file the enquiry report within one month; and

ii) initiate appropriate action against Dy. CF, Kudremukh Wildlife Division for wilful violation of the CEC’s order dated 28.4.2004 and for making derogatory comments against the CEC and its members.

(M.K. Jiwrajka)

Member Secretary

Dated: 10th September, 2004
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