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Date:
16/06/2004

SLP No.:
1201/2003

Date of hearings:
25/02/2004, 16/03/2004
Issues Dealt With:
Recommends that the judgment and order dated 22.10.2002 of the Hon’ble High Court of Karnataka at Bangalore dismissing the Writ Appeal No. 664/2002 filed by the petitioners against the order of the learned Single Judge dated 10.10.2001 and 19.10.2001 passed in W.P. No. 9710/2001 requires no interference and that the petition for Special Leave to Appeal (Civil) No. 1201/2003 may be dismissed

This SLP has been filed against the judgment and Final Order dated 22.10.2002 passed by the Division Bench of the High Court of Karnataka at Bangalore in W.A. No. 664 of 2002 whereby the Hon’ble High Court had dismissed the appeal filed by the petitioners and confirmed the order passed by the Single Judge of the High Court of Karnataka in W.P. No. 9710/23002.
2. The prayers sought in the present SLP are as under:

 MAIN PRAYER:

“(a) grant Special Leave to appeal against the impugned judgement and final order dated 22.10.2002 passed by the High Court of Karnataka at Bangalore in W.A. No. 664 of 2002 and order accordingly,

(b) 
pass such further and other orders as are necessary in the interest of justice.” 


PRAYER FOR INTERIM RELIEF:

“(a)
grant ex-part order of stay of dispossession of the petitioners from the Land bearing Sy. No. 131 measuring 22 acres 38 guntas situated at Linganakoppa village of Kalghatgi Taluk and order accordingly,

(b) make the same absolute after service of notice of motion upon the respondents, and

(c) pass such further and other orders as are necessary in the interest of justice.”

3.
The SLP was heard by this Hon’ble Supreme Court on 24.11.2003 when the following order was passed:

“ Let this matter be sent to the Central Empowered Committee. List after the report is submitted by the C.E.C.”
This report is being filed pursuant to the above order after examining the matter and hearing the parties on 25.2.2004 and 16.3.2004.

BACKGROUND OF THE CASE 

4.
As per the petitioners they are poor villagers and had started to cultivate Government land in St. No. 131 measuring 22 acres 38 guntas situated at Linganakoppa, Kalghatagi Taluka, District Dharwad in Karnataka from the year 1965-66. The Land Revenue Authorities had imposed penalties upon them from time to time for unauthorized occupation of land held by them. On 29.1.1983 they had filed a representation before the Forest Minister seeking permanent grant of the land which they had been cultivating for last many years. On 27.3.84 the petitioners application addressed to the Forest Minister was forwarded to the Assistant Commissioner, Dharwad for suitable action. The Revenue Authorities rejected several applications / representations moved between 1984 and 1993 for grant of land on the ground that the land sought by them was a forest land and that the Forest Department should be approached for the purpose. 

5. On 12.3.2001 when the respondents initiated action to dispossess the petitioners from the lands occupied by them, they approached the Hon’ble High Court of Karnataka at Bangalore in W.P. No. 9710 of 2001 seeking Writ of mandamus directing the 6th respondent, namely the  Committee constituted for the purpose of regularization of unauthorized cultivation of land to consider the petitioner’s various applications and pass appropriate orders after conducting enquiry in respect of the claims made in Form   No. 50 filed under Section 94A read with Karnataka Land Revenue Rules, 1966. The learned Single Judge by order dated 10.10.2001 dismissed the petition of the applicant holding that:


         “ XXX



XXX


XXX

Rule 108(1) of the KLR Rules clearly states that the petitioners have absolutely no right to demand 6th respondent Committee to consider their claim and pass appropriate orders on their applications after conducting an enquiry and recording a finding that the land was under unauthorized occupation and the Committee cannot grant the same by way of regularization. Since the land in question is classified as Forest Land as per Annexure-R1 to R5 and Annexure-F1 dated 11.11.1996 and therefore there is no statutory duty cast upon the 6th respondent to consider the application and conduct enquiry to examine the claim of the petitioners. Therefore, petitioners are not entitled for issuance of a writ of mandamus as prayed.




XXX



XXX


XXXX




Accordingly, the writ petition is rejected. “
6. Against the order of the learned Single Judge the petitioners preferred Writ Appeal in the High Court of Karnataka at Bangalore in W.A. No. 664 of 2002 which was dismissed on 22.10.2002. The operational part of the Judgement and order is reproduced below:

“
This writ appeal is filed against the order of the learned Single Judge dated 10.10.2001 and 19.10.2001 passed in W.P. No. 9710/2001 wherein the learned Single Judge has dismissed the Writ petition on the ground that the petitioners-appellants have absolutely no statutory right to demand 6th respondent-Committee to consider their claim and pass appropriate orders on their application after conducting enquiry and grant regularization as the same is classified as Forest Land.

2. Heard the learned counsel for the parties and perused the material on record.

3. On consideration, we find no error or irregularity in the order passed by the learned Single Judge so as to call for any interference at this stage. The writ appeal is dismissed.”


SUBMISSIONS MADE BY THE PETITIONERS 

7.
The main submissions made by the petitioners are summerised as under:   

i) the petitioners are rustic illiterate villagers cultivating 22 acres 38 guntas of Government land in Sy. No. 131 situated in village Linganakoppa, Klaghatgi Taluk, District Dharwad in Karnataka since last more then 40 years;

ii) they have been paying penalties imposed by the Land Revenue Authorities from time  to time for unauthorized occupation of Government land;

iii) contradictory endorsements have been issued by the Tahsildar, Kalghatgi even though the power to consider the applications vested with the Committee Constituted for the purpose of regularization of Unauthorised Cultivation of Land;

iv) the gazette notification produced by the respondents does not relate to the lands  which are in occupation of the petitioners and the fact that the said lands were forest lands should not have been accepted without a finding given by the 6th Respondent                          - Committee after conducting an enquiry and adjudicating the matter;  

v) the learned Judge has failed to appreciate the true scope of and has mis-interpreted Rule 108 (I) of the Karnataka Land Revenue Rules besides ignoring the judgments passed by the same High Court on similar facts;

vi) once an application is filed in Form No. 50 under Section 94 A read with Karnataka Land Revenue Rules, the applicants have a statutory right and the 6th  Respondent Committee is duty bound to consider their claim and pass appropriate order after conducting an enquiry and recording necessary finding including as to classification of the land; and

vii) the land in question was never declared as a reserve forest as earlier the same land was a vanagavalu and thereafter no mutation entry has been made to show that the said land has been declared as a forest  land and the document filed show that it is an agriculture land as the name of the petitioners appear as cultivator of the land.

SUBMISSIONS BY THE STATE OF KARNATAKA

8.
The main submissions of the State of Karnataka – respondent no – 1 are summerised as under:

i) the lands in question bearing Sy. No. 131(new) of Lingakoppa Village, Kalghatgi Taluk, District Dharwar was declared as reserved forest with effect from 20.8.1912 in exercise of powers conferred under Section 19 of the Indian Forest of 1878 and the said Act has been saved under the Indian Forest Act, 1927 and other enactments under provisions of Section 117 of the Karnataka Forest Act, 1963;

ii) that earlier Sy. No. 131 was numbered as Sy. No.10 of the erstwhile Kanvi Hulikatti in the erstwhile Bombay State, however, as a result of the re-organisation of the States it became part of the  Linganakoppa Village and renumbered as Sy. No. 131 and recorded as such in the revenue records;

iii) that the petitioners themselves have admitted that the lands in question is a forest land and the Tahsildar Kalghatgi has rejected their request for grant of land on the ground that it is a forest land;

iv) that the petitioners own sufficient agriculture land in Klaghatgi Village, in Dummawada Hobli viz. Sy . no. 315 , Sy. No. 317 of Dummawada Village and Sy. No. 235 in Lingakoppa Village;

v) that Section 94-A of the Karnataka Land Revenue Act and the Rules framed thereunder specifically bars grant or regularization of forest land.  The petitioners therefore cannot make any application for grant of regularization of forest land.  Besides as per Rule 108 I and L regularization cannot be sought as a matter of right;

vi) that a similar application of another person  made before the 6th Respondent Committee for regularization of unauthorised cultivation of land in Sy. No. 131 in Linganakoppa village was rejected by it by an order dated 31.5.2001;

vii) the petitioners have never been in actual physical possession and cultivation of the forest land sought to be regularized. No documents to establish their occupation of forest land have ever been produced;  

viii) that the Hon’ble High Court of Karnataka ought to have dismissed the writ petition filed by the petitioners solely on the ground of delay and laches as the W.P. No. 9710 / 01 was filed in the year 2001 challenging the orders dated 10.1.1984, 21.11.1986  and 7.11.1984; 

ix) in view of the provisions of the Forest (Conservation) Act, 1980 and this Hon’ble Courts order dated 12.12.1996 in T. N. Godavarman Thirumalpad  Vs. Union of India and Ors. (W.P. (Civil) No.202/95) there are no powers with the State Government or the 6th Respondent Committee to grant forest land in favour of any individual; and 

x) there is no infirmity in the Hon’ble High Court’s order and therefore it requires no interference. 
CONCLUSIONS AND RECOMMENDATIONS 

9.
The CEC after examining the matter and hearing the parties on 25.2.2004 and 16.3.2004 has arrived at the following conclusions: 

i) the lands in occupation of the petitioners are part of the reserved forest land. This has also been admitted in the documents filed by the petitioners particularly Annexure - P2 which is a representation dated 29.1.1983 made by them to the Forest Minister of Karnataka;

ii) Section 94-A of the Karnataka Land Revenue Act prohibits grant/regularization of forest land.     In view of above, in respect of forest land there is no statutory right under the said Act and the Rules made thereunder for the petitioners to demand from the 6th Respondent Committee to consider their applications and conduct an enquiry to examine their claim, record a finding and pass appropriate orders;

iii) the Judgement and Final order dated 22.10.2002 of the learned Single Judge of the Hon’ble Karnataka High Court, which has been upheld in the Writ Appeal by the learned Division Bench, is in conformity with the relevant Act and Rules;

iv) in view of the provisions of the Forest (Conservation) Act, and the Hon’ble Court’s order dated 12.12.96 in W.P. (C) No. 202/95, 

the State Government or any authority working under them including the 6th Respondent Committee are not empowered to regularize encroachment on forest land; and

v) the petitioners have not been able to establish at any stage that they are in occupation of forest land sought to be regularized in their favour. 

10.
In view of the above the CEC is of the view that the judgment and order dated 22.10.2002 of the Hon’ble High Court of Karnataka at Bangalore dismissing the Writ Appeal No. 664/2002 filed by the petitioners against the order of the learned Single Judge dated 10.10.2001 and 19.10.2001 passed in W.P. No. 9710/2001 requires no interference and that the petition for Special Leave to Appeal (Civil) No. 1201/2003 may be dismissed.

This Hon’ble Court may please consider the recommendation of the CEC and please pass appropriate orders in the matter.







(M. K. Jiwrajka)





Member Secretary 

Dated: 16th June, 2004

Date:
16/06/2004

I.A. No.:
695-696 of 2001

Date of hearings:
24/09/2003, 17/10/2003, 31/10/2003, 12/12/2003, 07/01/2004, 16/02/2004 

Issues Dealt With:
IA’s allege illegal diversion of 580.20 acre reserved forest land within Bandhavgarh National Park to Bandhav Foundation Trust; permission granted by the Madhya Pradesh Forest Department to Reliance Telecom Ltd. for laying of Optical Fibre Cable within the Madhav National Park in violation of the provisions of the Forest (Conservation) Act, 1980 Wild Life (Protection) Act 1972 and this Hon’ble Courts orders dated 14.2.2000 in IA No. 548 and order dated 13.11.2000 in W.P. (C) No. 337/95.

These IA’s have been filed by Mr. Santosh Bharti, Editor, weekly Sabki Khabar, Damoh regarding (a) alleged illegal diversion of 580.20 acre reserved forest land within Bandhavgarh National Park to Bandhav Foundation Trust, a private organization; and (b) illegal permission granted by the Madhya Pradesh Forest Department to Reliance Telecom Ltd. for laying of Optical Fibre Cable (OFC) within the Madhav National Park in violation of the provisions of the Forest (Conservation) Act, 1980 Wild Life (Protection) Act 1972 and this Hon’ble Courts orders dated 14.2.2000 in IA No. 548 and order dated 13.11.2000 in W.P. (C) No. 337/95.  The following relief’s have been sought in the main IA: 

“a)
quash the illegal order dated 18.2.1985 passed by the Respondent No. 2 deciding to accept 580.20 acre land of “Bandavgarh Fort” (situate in compartment RF-317) located in the reserved forest area of Bandhav National Park as private property; and 

b) direct the respondent No. 2 to take-over the possession of the forest land in “Bandavgarh Fort” (situate in compartment RF-317 measuring 580.20 acres) located in the reserved forest area of Bandhav National Park and in illegal possession of Bhandavgarh Foundation Trust (a private organisation); and 

c) quash the permission dated 16.05.01 granted in favour of the Reliance Telecom Ltd for laying of the OFC in Madhav National Park as being illegal, given without jurisdiction and hence ab initio void; and

d) direct the respondents to initiate appropriate penal/departmental action against persons responsible for acts of omissions or commissions resulting into above mentioned violations; and ”

2. Pursuant to this Hon’ble Courts order dated 9.5.02 in main W.P. (C) No. 202/95 and 171/96 these IA’s alongwith other pending IA’s were transferred to the CEC for examination and giving its report.  This report is being filed pursuant to the above order after examining the IA’s during the hearings held on 24.9.03, 17.10.03, 31.10.03, 12.12.03, 7.01.04 and 16.2.04.  For the sake of convenience the two issues raised in these IA’s have been dealt with separately. 

I. ILLEGAL DIVERSION OF 580.20 ACRE RESERVED FOREST LAND WITHIN BANDHAVGARH NATIONAL PARK TO BANDHAV FOUNDATION TRUST, A PRIVATE ORGANISATION

Issues raised by the applicant

3. As per the applicant an area of 29,222 acres of land was notified as Tala Reserved Forest by notification dated 27 June, 1934 of the Ex-ruler of Rewa State. The Bandhavgarh Fort is located in compartment no. 317 of the said reserved forest.  An area of 105 sq.km. of Tala Reserved Forest block was notified as Bandhavgarh National Park in 1968.  The said National Park included the Bandhavgarh Fort having a total forest area of 580.20 acre.  The State of Madhya Pradesh vide order dated 18.2.1985 decided to accept this 580.20 acre land of Bandhavgarh Fort as private property of Ex-Maharaja of Rewa State. However, before taking the above decision, approval of the Central Government under the FC Act was not sought/obtained.  In the garb of the above order of the State Government the Bandhav Foundation Trust, a private organisation, took over the possession of 580.20 acres of forest area of the Bandhavgarh Fort.  This was, however, legally not in order because the clearance of the competent authority under the FC Act had not been obtained. The trust thereafter started organizing tourism activities in the area during 1996, which is still continuing. This is illegal as the area was notified as Reserved Forest in 1934 and as per Section 20 of the Indian Forest Act, 1927 no rights can accrue thereon.   Similarly, under Section 20 of the Wild Life (Protection) Act, 1972 new rights cannot be acquired in the area which has been declared as a National Park or a Sanctuary.  The continued occupation of the said forest area by a private trust is thus in violation of the FC Act, the Indian Forest Act, the Wild Life (Protection) Act as well as this Hon’ble Courts order dated 12.12.96 in W.P. (C) No. 202/95 and order dated 13.11.2000 in W.P. (C) No. 337/95.  

In view of the above, the order dated 18.2.85 passed by the State of Madhya Pradesh should be set aside and the State Government should be asked to take over the physical possession of the forest land in Bandhavgarh Fort.  
Submissions made by the State of Madhya Pradesh

4.
The State of Madhya Pradesh, Respondent No. 2 has stated that at the time of the merger of the princely states, the Government of India had prepared an inventory of the private properties of the Maharaja of Rewa and which included “Fort Bandhavgarh area excluding adjacent forest and other lands”.  Based on the above, the State of Madhya Pradesh by order dated 18.2.1985 decided to recognize the Bandhavgarh Fort and the forest land situated within the fort measuring 580.20 acre as the personal property of the Maharaja of Rewa and to make appropriate entry in the Government records.  So far, the Government records have not been updated to carry out the above mentioned Government decision.  Meanwhile, the Fort is still in possession and control of the Forest Department.  Illegal tourism which was started by the Bandhavgarh Foundation Trust, has since been stopped by the Forest Department.  At present there is no tourism activity by anybody including the Bandhavgarh Foundation Trust.  The reserved forest land of Bandhavgarh Fort continues to be a part of the Bandhavgarh National Park and is in possession and control of the Forest Department.
View of the MoEF

5.
The Ministry of Environment & Forests (MoEF) is of the view that having a private property within a national park is bound to affect the integrity of the park.  The State Government should take a final view in the matter after fully considering the implication of having a private property deep inside the park and its impact on the bio-diversity of the area.  The State Government may either exclude the area from the Bandhavgarh National Park while issuing the final notification under Section 35(A) of the Wildlife (Protection) Act or acquire the said land and maintain it as part of the National Park.  


Observation and Conclusion

6.
After examination of the issues raised in the application, submissions made by the State of Madhya Pradesh and the views of the MoEF, it is seen that the Bandhavgarh Fort is part of the reserved forest compartment no. 317 inside the Bandhavgarh National Park and is under continuous possession and control of the Madhya Pradesh Forest Department.  The State of Madhya Pradesh has not so far given effect to its decision dated 18.2.1985 to recognize the Bandhavgarh Fort and the forest land situated within the fort measuring 580.20 acre as the personal property of the Maharaja of Rewa.  It may not be desirable to allow any private property deep inside the national park because this will adversely affect both the proper management as also the conservation objective of the park.  In any case, since the Bandhavgarh Fort is in a forest area and also falls inside the National Park, for the implementation of the above decision prior approval of the Central Government under Section 2 of the FC Act as well as approval under the Wildlife (Protection) Act will be necessary.  In addition, as this area is part of the Bandhavgarh National Park, pursuant to this Hon’ble Court’s orders dated 14.2.2000 in IA No. 548 in W.P. (C) No. 202/95 and dated 13.11.2000 in W.P. (C) No. 337/95 permission of this Hon’ble Court will also be necessary. 

II. ILLEGAL PERMISSION GRANTED BY M.P. FOREST DEPARTMENT TO RELIANCE TELECOM LTD. FOR LAYING OF OPTICAL FIBRE CABLE WITHIN MADHAV NATIONAL PARK

Issues raised by the applicant

7.
The submission made by the Applicant are summarized as under: 

(i) M/s Reliance Telecom Ltd. (RTL) had submitted an application seeking permission for laying of the Optical Fibre Cables (OFC) in the Madhav National Park under Section 2 of the FC Act.  The said application was forwarded to the Chief Conservator of Forests (Regional), Ministry of Environment & Forests (MoEF) by the State of Madhya Pradesh vide letter No. 10/LS/Misc/Shivpuri/704 dated 19.4.2001.  The proposal was returned by the Chief Conservator of Forests (Central) MoEF in view of the guidelines dated 14.5.2001 issued by the MoEF.  The said guidelines, addressed to all the States and Union Territories, stated that in view of the Hon’ble Supreme Court’s order dated 13.11.200 in W.P. (C) No. 337/95 and order dated 14.2.2000 in W.P. (C) No. 202/95, the State Governments are advised not to submit any proposal for diversion of forest land in National Parks and Sanctuaries under the FC Act without seeking prior permission of the Hon’ble Supreme Court.  In the MoEF’s guidelines dated 16.10.2000 while granting general approval under the FC Act for laying the optical fibre cables, telephone lines, drinking water supply pipelines etc. underground, it was clarified that these guidelines are not applicable to the forest area falling inside National Park and Sanctuary;

(ii) in spite of the above, the Chief Wildlife Warden, Madhya Pradesh (CWLW) vide his letter dated 16.5.2001 granted permission to RTL for laying the OFC inside the Madhav National Park giving reason that laying the optical fibre will strengthen the telecommunication facility of the National Park and will help in controlling poaching.  The said permission was granted under Section 33(A) and 35(8) of the Wild Life Protection Act, 1972.  The work was thus allowed to be carried out in violation of the FC Act as well as this Hon’ble Court’s order dated 14.2.2000 in IA No. 548.  The laying of the OFC by the RTL, was a commercial activity and therefore could not have been approved as an activity for conservation of wildlife or as a forestry activity for the purpose of Section 2 of the FC Act; and

(iii) in view of the above, the permission granted to RTL for laying of OFC in Mahdav National Park should be set aside and appropriate penal/departmental action against erring persons be initiated. 
Submissions made by the State of Madhya Pradesh 

8. The submissions made by the State of Madhya Pradesh, Respondent No. 2 are summarized as under: 

(i) the CWLW, who is the competent authority, had on 16.5.2001 granted permission to M/s RTL for the laying of the OFC.  This permission was granted under Section 33(A) and 35(8) of the Wildlife (Protection) Act, 1972.  The relevant extract of Section 33(A) and 35 (8) are as under: 

“Sec. 33 -

Control of Sanctuaries- The Chief Wildlife Warden shall be the authority who shall control, manage and maintain all sanctuaries and for that purpose, within the limits of any sanctuary.

(a) may construct such roads, bridges, buildings, fences or barrier gates, and carry out such other works as he may consider necessary for the purpose of such sanctuary;

XXX


XXX


XXX”

“Section 35(8)

The provision of section 27 & 28, section 30 to 32 (both inclusive), and Cls, (a), (b) and (c) of (Sec. 33, 33A) and Sec. 34 shall as far as may be apply in relation to a National Park as they apply in relation to a sanctuary”


(ii) while granting the above permission the CWLW has not violated the FC Act or any other Act.  The MoEF’s guidelines dated 16.10.2000 exclude the National Parks and Sanctuaries as they are governed under the Wildlife (Protection) Act, 1972;

(iii) since the permission has been granted under the Wildlife (Protection) Act, no proposal was required to be sent to the MoEF under the FC Act ;

(iv) the permission granted by the CWLW was only in compliance with the Hon’ble Supreme Court’s order dated 22.8.97 in W.P. (C) No. 337/95, which directed that modern arms and communication facilities are to be provided to forest guards working in the National Parks/Sanctuaries for better communication system;

(v) the MoEF vide letter dated 27.8.2001 has also granted their no objection and upheld the stand taken by the CWLW;

(vi) laying of the OFC is an ancillary activity for wildlife conservation as it will provide modern communication facilities.  The concerned firm had promised to provide 5 telephone lines and 5 internet connections with free registration charges inside the park;

(vii) since the OFC will help in improving the communication network in the park area, it is a forestry related activity.  Accordingly, no permission is required under the FC Act for laying of OFC; and

(viii) similar permissions have also been accorded by the CWLW to the Bharat Sanchar Nigam Ltd. (BSNL).  General permission for all concerned has also been issued by the CWLW vide letter dated 16.5.2001.

View of the MoEF

9. The MoEF has stated in its affidavit dated 22 March, 2002 that the matter regarding laying of OFC was referred to it by the CWLW and a no objection for the same was conveyed by the MoEF subject to the condition that the laying of the OFC was done in such a manner so that there was no tree felling or damage to the habitat or wildlife.  The MoEF was also of the view that the orders issued by the CWLW stipulated these conditions.  

Submissions made by Reliance Telecom Ltd. (RTL)

10. During the course of the hearing M/s RTL was also given on an opportunity of being heard.  The main submissions made by M/s Reliance are summarized as under:

(i) it had applied for seeking permission for laying of the OFC along the Agra - Bombay National Highway No. 2 passing through the Madhav National Park over a distance of approximately 6 km.  The CWLW granted the permission on 16.5.01 under Section 33(A) and 35(8) of the Wildlife (Protection) Act.  Subsequently, the MoEF vide letter dated 27.8.01 also endorsed  the approval granted by the CWLW the work of laying of the OFC was started thereafter;

(ii) the OFC was strictly laid within the road boundary only and outside the National Park marker/stones.  There was no felling of trees or any damage to wildlife habitat or forest area.  The trench which was dug up was filled up immediately after the cables were laid;

(iii) the RTL had fully complied with the conditions spelt out in the permission dated 16th May, 2001;

(iv) the RTL has, as indicated in its letter dated 15th June, 2001 provided 5 telephone connections and 5 internet connections to the Wildlife Department in the Madhav National Park; and

(v) requisite permissions have been duly granted and there is no violation of the order of the Hon’ble Supreme Court’s order dated 14.2.2000 in IA No. 548. 

Observations and Conclusions 

11. On examination of the issues raised in the application and the submissions made by the State of Madhya Pradesh and the MoEF, it is seen that the Chief Wildlife Warden, Madhya Pradesh (CWLW) had permitted the laying of the Optic Fibre Cables (OFC) by M/s Reliance Telecom Ltd. (RTL) in the reserved forest inside the Madhav National Park without first obtaining the mandatory approval under Section 2 of the FC Act.   What is more, the approval was accorded inspite of this Hon’ble Court’s order dated 14.2.2000 which prohibits even removal of grasses etc. from any National Park or Sanctuary.  

The CEC is unable to go along with the stand of the State of Madhya Pradesh that the laying of the OFC is a forestry or wildlife conservation activity and therefore does not require approval under the FC Act because the OFC was not being laid through the Madhav National Park with the purpose to provide communication facilities for the park but was part of a much larger commercial venture of M/s RTL to provide communication facilities to its customers.  Merely because M/s RTL had indicated that it would provide 5 telephone lines and 5 internet connections to the Forest Department free of registration cost does not make it a forestry or wildlife conservation activity. This would also be setting an wrong precedent.  Even otherwise, it will be seen that the State Government had initially sought the approval for the implementation of the project under the FC Act and when the permission was not accorded a different and totally wrong and illegal view was taken.

The CEC is also unable to agree with the contention of the State Government that in a wildlife area approval under the FC Act is not required.  In fact if a non-forestry activity is to be undertaken in a National Park or a Sanctuary, the requisite approval of the competent authority under both the Acts is a must.  This is the legal requirement and also the procedure that is being followed by all the States including the State of Madhya Pradesh in cases involving non-forestry activity in National Park/Sanctuary.  

12. Neither the State of Madhya Pradesh nor the MoEF has cared to explain how the laying of OFC by M/s Reliance Telecom Ltd. has been allowed/concurred by them inspite of this Hon’ble Court’s specific order dated 14.2.2000 which prohibits even removal of grasses from a National Park or a Sanctuary. The CEC is unable to agree with the contention of the State of Madhya Pradesh that in the instant case since no trees were to be felled, the orders of the Hon’ble Supreme Court’s dated 14.2.2000 not have been violated. For that matter implementation of any project inside a National Park or Sanctuary can be undertaken only after obtaining the permission from this Hon’ble Court. There are a number of instances where approvals of this Hon’ble Court have been sought for implementing a project inside a National Park/Sanctuary, though no felling of trees was involved.  For example, for laying of the OFC by Bharat Sanchar Nigam Ltd. in Mount Abu, where also no felling of trees was involved, this Hon’ble Court’s approval was sought and was accorded vide order dated 6.5.2003 in IA No. 924.  Similarly, in view of order dated 14.2.2000, mining inside the National Park and Sanctuary in Aravali area in Haryana and Rajasthan, which also did not involve any tree felling, have been prohibited by this Hon’ble Court by order dated 16.12.2002 in IA No. 835.

13. Keeping the above in view, the CEC is constrained to observe that perhaps in the instant case some extraneous factors may have influenced the State of Madhya Pradesh while granting permission to M/s RTL to lay the OFC in the reserved forest inside the Madhav National Park in violation of this Hon’ble Courts order dated 14.2.2000 in IA No. 548, the FC Act and the Wildlife (Protection) Act, 1972.  However, since the OFC has already been laid by M/s RTL and we are faced with a fait accompli situation, it may perhaps be more appropriate if instead of de novo examination of the issue, the M/s RTL are directed to deposit a suitable amount in the Compensatory Afforesation Fund for undertaking protection and conservation activities in the Madhav National Park. This Hon’ble Court by order dated 6.5.2003 in IA No. 924 has granted permission to the BSNL to lay OFC inside Mount Abu Sanctuary subject to payment of Rs.18.38 lakhs towards Compensatory Afforestation and allied activities. The National Board for Wildlife has taken a decision that clearance for implementation of a project inside the National Park/Sanctuary will be given subject to the payment of 5% of the project cost or rupees one crore, whichever is higher, for wildlife conservation and protection.  Considering the above, it may be appropriate that M/s RTL be asked to deposit rupees one crore in the Compensatory Afforestation Fund in the instant case.  

RECOMMENDATION OF THE CEC

14. In view of the above, the CEC recommends that:

(i) the State of Madhya Pradesh may be directed that for implementing its decision dated 18.2.1985 to recognize  Bandhavgarh Fort and the 580.2 acre of forest area situated within the fort as personal property of the Maharaja of Rewa, the prior approval of the Central Government under Section 2 of the FC Act, approval of the National Board for Wildlife under the Wildlife (Protection) Act and the permission from this Hon’ble Court pursuant to the orders dated 14.2.2000 in IA No. 548 in W.P. (C) No. 202/95 and order dated 13.11.2000 in W.P. (C) No. 337/95 is required;

(ii) the Reliance Telecom Ltd. may be asked to deposit an amount of rupees one crore in the Compensatory Afforesation Fund for using the forest land falling inside the Madhav National Park for laying of the Optic Fibre Cable; and 

(iii) the State of Madhya Pradesh should ensure that in future no project is allowed to be implemented inside a National Park or Sanctuary without first obtaining permission from this Hon’ble Court in view of order dated 14.2.2000 in IA No. 548.

This Hon’ble Court may please consider the above recommendation of the CEC and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 16th June, 2004

Date:
16/06/2004

I.A. Nos.:
948-948A in I.A. No. 171 OF 1996
 

Date of hearing:
16/09/2003 

Issues Dealt With:
Recommends that for shifting or relocation of licenced saw mills from one place to another place within the State, approval of this Hon’ble Court in terms of its order dated 12.12.1996 or 30.10.2002 is not required.


These IAs have been filed by Shri Keshav Prasad Sahoo, resident of Village Pendra, District Bilaspur, Chhattisgarh for directions for granting permission to transfer the applicant’s saw mill situated at Pendra Road to Village Pendra.  The following reliefs have been sought :

“(a)
grant permission to shift the existing saw mill from Pendra Road (Gorela-1) to Village P endra (Gorela-2); and

(b)
pass such other orders as considered appropriate in the circumstances of the case.”

2.
These IAs were listed for hearing before the Hon’ble Court on 25.8.2003 when the following order was passed :


 “Issue notice to the Union of India.


  These I.As. be transmitted to C.E.C. for its recommendations.”

3.
This report is being filed pursuant to the above order after examining the matter during the hearing held on 16.9.2003.

THE ISSUE :

4.
The applicant has been granted a licence by the Forest Department for a saw mill at Pendra Road, District Bilaspur.  His application seeking permission to shift the saw mill  from Pendra Road to Village Pendra was not approved by the Forest Department for want of  permission from the Hon’ble Supreme Court.

5.
According to the applicant the saw mill has a valid licence and the place where he wants to shift the saw mill is permissible under the relevant Saw Mill Rules.

VIEW OF THE STATE OF CHHATTISGARH

6.
During the hearing, it was informed by the State Government of Chhattisgarh that shifting of a saw mill from one place to another place in Chhattisgarh is not being allowed by the Forest Department because pursuant to Para 7 of the Hon’ble Court’s order dated 12.12.1996, the details of the existing saw mills have been placed before the Hon’ble Supreme Court through an affidavit.  No formal order on the affidavit has so far been passed by the Hon’ble Court.  Since the matter is pending before the Hon’ble Court, the State of Chhattisgarh is not allowing shifting of the saw mills from one place to another place without the specific approval of the Hon’ble Court.  During the hearing it was also informed that the State has no objection to shifting of the saw mill to the proposed site as it is not a restricted area for the purpose of setting up a saw mill.

VIEW OF MINISTRY OF ENVIRONMENT & FORESTS

 7.
The Ministry of Environment and Forests vide affidavit dated 16th September, 2003 have supported the application and stated that the Hon’ble Court may consider to grant permission to the shifting of the licenced saw mill from one location to another with the approval of the Principal Chief Conservator of Forests, Chhattisgarh.  

OBSERVATIONS AND RECOMMENDATIONS

8.
This Hon’ble Court by order dated 12.12.1996 has directed that each State Government should constitute an Expert Committee to assess :
(i) the sustainable capacity of the forests of the State qua saw mills and timber-based industry;

(ii) the number of existing saw mills which can safely be sustained in the State; 

(iii) the optimum distance from the forest, qua that State, at which the saw mill should be located.

9.
Pursuant to the above order the States/Union Territories had constituted the Expert Committees, and filed their report before this Hon’ble Court.  No restriction was imposed by this Hon’ble Court for relocation of the saw mills within the State.

10.
This Hon’ble Court by order dated 30.10.2002 has directed closure of all the unlicenced saw mills.  In this order also no restriction  has been imposed on the shifting of the licenced saw mills from one place to another place.

11.
In view of the above, the CEC is of the view that for the  shifting or relocation of licenced saw mills from one place to another place within the State,  approval of this Hon’ble Court in terms of its order dated 12.12.1996 or 30.10.2002 is not required.  The competent authority in the Forest Department can take a decision for permitting the shifting of the saw mills from one place to another place keeping in view the optimum distance from the forest, the carrying capacity of the State, the recommendations of the Expert Committee and the directions issued by this Hon’ble Court from time to time.

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter. 

(M.K. Jiwrajka)

Member Secretary

Dated: 16.6.2004

Date:
16/06/2004

I.A.  No.:
896-898

Date of hearings:
25/02/2004, 16/03/2004, 25/03/2004 

Issues Dealt With:
Recommends construction of the 400 KV D/C Dhauliganga-Bareilly transmission line through the Askot Wildlife Sanctuary be permitted.

These IAs have been filed by M/s Power Grid Corporation of India Ltd. (PGCIL) seeking permission of this Hon’ble Court for  felling of trees in  Askot Wildlife Sanctuary, Uttranchal for construction of 400 KV Double Circuit (DC) Dhauliganga-Bareilly Transmission Line.          The following reliefs  have been sought  in the main IA :

“
i)
to grant permission to the applicant/ Power Grid Corporation of India Ltd. for construction of 400 KV D/C Dhauliganga-Bareilly Transmission Line falling within the boundary of Askot Wild Life Sanctuary, Uttranchal by cutting and removal of affected trees falling in the route of the said transmission line; and

ii)
make such other and further order as deemed just and appropriate in the facts and circumstances of this case.”
BACKGROUND

2.
This Hon’ble Court by order dated 14.2.2000 in IA No. 548 has prohibited removal of dead, dying, diseased trees, drift wood and grasses etc.  from National Parks and sanctuaries.  For the sake of convenience, the relevant portion of the said order is reproduced below :

 “
Issue notice to all the respondents.  In the meantime, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind-fallen trees, drift wood and grasses, etc. from any National Park or Game Sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-States, the operation of the same shall stand immediately stayed.”

3.
Pursuant to the above directions, development projects involving the use of forest land falling inside the national park or sanctuary are being implemented only after obtaining the specific permission from this Hon’ble Court.  For example, the laying of the 800 KV transmission line from Tehri to Meerut through the Rajaji National Park is being undertaken after the implementation of the project inside the Rajaji National Park and the felling of the trees for this purpose was permitted by this Hon’ble Court by order dated 30th October, 2002 in IAs No. 634-635, 697 and 698.  The said approval was accorded after the number of trees to be felled were drastically reduced from over 50,000 to 14,739 trees and subject to the payment of Rs. 50 crores by the PGCIL for undertaking conservation and development of the Rajaji National Park.  

4.
The present applications have been filed by the PGCIL for seeking this Hon’ble Court’s approval for the use of 175 ha. forest land and felling of 1,738 trees therein inside the Askot Wildlife Sanctuary for the  construction of the 400 KV D/C Dhauliganga-Bareilly transmission line in relaxation of this Hon’ble Court’s order dated 14.2.2000 in IA No. 548.

DETAILS OF THE PROJECT

5.
The Dhauliganga Hydro-Electric Project is being constructed by the National Hydro-Electric Corporation (NHPC) within the Askot Wildlife Sanctuary  near the international boundary of India and Nepal.  The said project was accorded forestry clearance and environmental clearance by the Ministry of Environment and Forests during 1989.  The construction of first phase of the said project                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                             for 280 MW power generation is in advance stage and is expected to be commissioned by September, 2004.  

6.
The PGCIL, for evacuation of power from the said project, is constructing the 400 KV D/C Dhauliganga-Bareilly Transmission Line at a capital cost of Rs.150.53 crores.  The total length of the transmission line is 224 Kms out of which 33.54 kms. will pass through the  Askot Wildlife Sanctuary.  The total forest area involved in the  project is 466.583 ha. Out of this,175 ha. forest area falls under Askot wildlife Sanctuary consisting of 169.3 ha. civil land and 5.2 ha. Van Panchayat land.  For laying the transmission line, 1738 trees are required to be felled in the sanctuary in strips of  3 mtr. width below each of the two conductors. In addition, 548 trees will need to be lopped.  The project does not envisage use of any reserved forest inside the sanctuary.  

APPROVAL UNDER THE FC ACT

7.
The MOEF had accorded approval in principle for diversion of 466.583 ha. forest land for the construction of the transmission line  during October, 1992 on the conditions that equivalent non-forest land alongwith cost of compensatory afforestation will be transferred to the Forest Department.  After the receipt of the compliance report on the fulfillment of above conditions, the formal approval under the FC Act has been accorded by the MOEF on 25.2.2002. The approval is subject to the compliance of the stipulated conditions which include (i) compensatory afforestation over equivalent non-forest land; (ii) plantation of dwarf trees and shrubs below the transmission line at the project cost; (iii)  felling of trees  after obtaining the  prior permission of the Divisional Forest Officer; and (iv) free supply of fuel wood to the labourers and staff working on the site.  The approval has been accorded notwithstanding this Hon’ble Court’s order dated 14.2.2000, which prohibits felling of trees from any National Park/Sanctuary.   

8.
Pursuant to the approval granted by the MoEF under the FC Act, an amount of Rs. 325.03 lakhs has been paid by the PGCIL to the State Government towards cost of equivalent non-forest land and for carrying out compensatory afforestation.  A further amount of Rs. 233.29 lakhs paid by the PGCIL to the State Government towards the dwarf tree plantation cost has been returned by the State Government pending permission from this Hon’ble Court. 

EXAMINATION BY THE NATIONAL BOARD FOR WILDLIFE

9.
The proposal for the use of the forest land and cutting of trees inside the Askot Wildlife Sanctuary was examined by the Standing Committee on National Board for Wildlife in its meeting held on 24th December, 2003 and accepted as a fait accompli  project subject to following conditions: 

(i) The State Government will complete the process of settlement of claims under the provisions of the Wild Life (Protection) Act, 1972;

(ii) the State Government will submit a compliance report fulfilling the pre-conditions as mentioned in letter No. 6-1/2002-WL.I of the MoEF dated 16th August, 2002; and

(iii) the user agency i.e. Power Grid Corporation wouild pay a compensation amount equivalent to  five per cent of the total project cost within the sanctuary area subject to a minimum of rupees one  crore towards the conservation and management of the Askot Musk Deer Sanctuary.  The amount will be deposited in a specially created fund for the purpose.

10.
On a formal request made by the PGCIL, the proposal was again examined by the Standing Committee of National Board for Wildlife at its meeting held on 18.3.2004 and condition No. (i) and (ii) above were delinked from the clearance of the project and the following additional conditions were imposed :   

i) the legal status of the sanctuary would remain unchanged;

ii) permission for laying the transmission line is recommended as a one time activity. The project proponent will seek necessary permission of the competent authority every time they enter the protected area once the task of laying the transmission line is completed;

iii) the Power Grid Corporation would remove all the staff/workers etc. involved in the project from the precincts of the Askot Sanctuary immediately after the completion of work;

iv) the project authorities will ensure that no construction activity, whatsoever, is carried out within the Protected Area between sunrise and sunset

v) the project authorities will ensure plantation of appropriate indigenous species in the area of use for laying the transmission line as may be specified by and under the supervision of the wild life authorities; and

vi) the project authorities would provide all amenities to their staff and workers during the operational period.  Under no circumstances, any forest produce including fuel wood, fodder etc would be allowed to be removed from the sanctuary.

SUBMISSIONS MADE BY THE APPLICANT
11.
The main submissions made by the applicant are as below: 

i)   The Askot Wild Life Sanctuary was not in existence during the year 1980 when the Government of India decide to take up the said Dhauliganga Hydro-Electric Project for investigation/execution.  It was only in the year 1986 that the State Government declared to establish the Askot Wild Life Sanctuary vide Notification dated. 30th July, 1986;


ii) the total area of the Askot Wild Life sanctuary is 600 sq. km out of which 289.5 sq. km. is Reserved  Forest, 225.5 sq. km. is Civil Panchayat Forest and balance 85 sq. km is agricultural land with villages.  The transmission line passed through only agriculture and civil panchayat forest along the boundary of Askot Wild Life Sanctuary, which is also the international boundary of India with Nepal.  Earlier, the transmission line was proposed to pass through Reserved Forest. However, after  resurvey,  the alignment has been changed to completely avoid  the Reserved Forest;  

iii) a total of 1,738 number of trees will be required  to be felled in the entire 34 km. length of the transmission line passing through the Askot Wild Life Sanctuary. Maximum possible efforts have been made to avoid   cutting of trees. Wherever possible, instead of cutting, lopping of branches of trees has been proposed;  

iv) the proposed transmission line is absolutely necessary to transmit and utilize the electricity generated by Dhauliganga Hydro Electric Project.  Alternative routing to avoid passing through any part of Askot Wild Life Sanctuary is not viable or possible because:-

a) the Dhauliganga H.E. Project is itself located within the sanctuary; 

b) the Powerhouse of the Dhauliganga H.E. Project is located near the International Boundary with Nepal;

c) the proposed transmission line will be the exclusive main trunk line for evacuation of power from future hydroelectric projects in Sarda Valley also.  Initially this line will facilitate transmission of 280 MW of Power which will be generated by Dhauliganga Hydro Electric Project Stage I.  This transmission line can transmit bulk power generated from future hydroelectric project of Sarda valley and would not require a separate transmission line in this corridor;

v) the Chief Conservator of Forests (Wildlife), Lucknow, U.P. has also opined vide letter dated 16 January 1990 that since the proposed alignment of the transmission line is  along the motorable road, Ghats and habitation area, there would be no adverse effect on wild life; 

vi) the compensatory afforestation required for erecting line though the forest area,  including the area falling inside Askot Wildlife Sanctuary, has already been carried out at a substantial  cost to the PGCIL;

vii) after cutting of trees below the transmission line, dwarf trees and shrubs will be planted by the Forest Department at the cost of the PGCIL;

viii)   the first unit of Dhauliganga Hydro electric Project is due to be commissioned in September, 2004 and the remaining three units will be commissioned by March 2005.  Every months delay due to non-start of the Dhauliganga Hydro Electric Project on account of non availability of the transmission line will cause loss of approximately Rs. 2 crores per month coupled with the cost of the transmission system which is under construction.  Thus, the accrued loss to the national exchequer would be colossal;

ix) in the similar circumstances,  the Hon’ble Court by an order dated 29.10.2002 in IA 634-635, 697 and 698 has permitted the PGCIL to lay down 800 KV Tehri-Meerut Transmission Lines and cutting and removal of trees from forest land falling inside Rajaji National Park (including payment of Rs. 50 crores for conservation of Rajaji National Park).

x) The Standing Committee for National Board of wildlife has already cleared the proposal subject to stipulated conditions.  The proposal has also been approved by the MoEF under the FC Act.

SITE VISIT BY THE CEC

12.
The Committee had carried out an aerial survey of the Askot Wildlife Sanctuary on 5th November, 2003 while dealing with IA No. 965 regarding Ghatiabghar-Lipulekh Road proposed to be built by the Army through the sanctuary.  During the aerial survey, the area of the sanctuary in which the transmission line is proposed to be constructed was also seen.  In view of above, separate site visit for the present application was not undertaken.  Prime facie, no better alignment for the transmission line within the sanctuary appears feasible from the point of view of avoiding felling of trees or causing minimum disturbance to the flora and fauna in the sanctuary.

CONCLUSIONS AND RECOMMENDATIONS

13.
After considering the submissions made by the applicant, the approval granted under the FC Act, clearance given to the project by the National Board for Wildlife and the aerial survey of the area,  the CEC is of the view that for the evacuation of power from Dhauliganga Hydro Electric Project, the construction of the transmission line is necessary.  Since the hydro-electric power project itself is located within the boundaries of the Askot Wildlife Sanctuary, there is no alternative but to lay the transmission line through the Askot Wildlife Sanctuary.  The project which is in public interest, involves minimum possible forest land inside the sanctuary and the felling of trees proposed by the project authorities appears to be the minimum possible. The adverse effect on wildlife is also expected to be minimal.  The approvals under the FC Act and by the National Board for Wildlife have already been accorded.  The proposed alignment is through agriculture land and Civil Panchayat forest along the boundary of the Askot Wildlife Sanctuary and   completely avoids the reserve forests.  Any alternate alignment of the transmission line to reduce the number of trees or forest area  does not appear feasible.  

14.
In view of the above, the CEC recommends that this Hon’ble Court may consider permitting the construction of the 400 KV D/C Dhauliganga-Bareilly transmission line through the Askot Wildlife Sanctuary subject to the fulfillment of the conditions on which the approval under the FC Act and the clearance by the National Board for Wildlife has been granted to the project. In line with the other similarly placed cases, permission may be granted on the condition that PGCIL will deposit 5% of the total project cost in the Compensatory Afforestation Fund for undertaking conservation and protection of the  Askot Wildlife Sanctuary.  Pursuant to this Hon’ble Court’s order dated 30th October, 2002 in IA No. 565, PGCIL may also be directed to pay  the balance amount towards compensatory afforestation etc. in the Compensatory Afforestation Fund.

15.
This Hob’ble Court may please consider the recommendation of the CEC and please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated 16.6.2004

Date:
01/07/2004
I.A. Nos.:
118, 219 & 220, 240, 472 & 473 and 762

Date of Hearing:
26/09/2002, 25/02/2003, 19/08/2003, 21/10/2003

Issues Dealt With:
Recommends that above I.A.s be dismissed.
OBSERVATION AND RECOMMENDATION
(I) I.A. No. 118 of 1997

Submissions made by the applicants

This IA has been filed by Sh. Dalip Singh and 4 others seeking issue of direction to the U.P. Forest Department for obtaining the approval of the Central Government under the FC Act for granting leases to them.  As per the applicants, they are small forest contractors who purchase the wood from the U.P. Forest Department and sell it after drying the wood through natural process.  The U.P. Forest Department had, for this purpose, earlier granted the leases of small plots of 200-1200 square yards to them.  No pucca construction on the above land was raised by them.  The applicants are being evicted from the plots allotted to them because the State Government had allotted about 500 acres of forest land to the Birla Group for establishing a paper mill known as the Century Pulp and Paper Mill in District Nainital.  They had moved the Hon’ble High Court of Allahabad, Lucknow Bench against the eviction order of the Forest Department. The Hon’ble Court had by order dated 13.5.93 and 15.5.93 restrained the Forest Department from evicting the applicants.  Now, on the basis of the orders of this Hon’ble Court dated 12.12.96, notices have been issued to the applicants on 21.1.97 to vacate the aforesaid land.  According to the applicants, the Forest Department instead of asking them to vacate the land should have taken necessary approval from the Central Government under the FC Act. 

Observation and Conclusion

Inspite of being given sufficient opportunities the applicants were unable to provide any document to establish that forest land had been leased out to them.  This Hon’ble Court’s order dated 12.12.96 states that no non-forestry activity shall be allowed on forest land without first obtaining approval of the Central Government under Section 2 of the FC Act.  No case has been made out by the applicants either to modify the above order or to issue directions to the U.P. Forest Department to seek the approval of the Central Government under the FC Act.  In any case, the applicants are free to approach the Central Government through the State Government for seeking the approval under the FC Act for lease of forest land to them. 

In view of the above, it is recommended that I.A. No. 118 of 1997 may please be dismissed. 

(II) I.A. No. 219 and 220 of 1997
Submissions made by the applicant

These IAs have been filed by the Mizoram Teak & Eucalyptus Planters Association, Mizoram seeking exemption of private planters from the ban on felling and transportation of timber etc. imposed by this Hon’ble Court by order dated 12.12.96 and 7.5.97.  The main issue raised in these IAs is that the applicant association who has 10,000 members on its role, have undertaken teak plantation in Mizoram with the technical and financial support of the State Government.  For each tree felled, 10 new saplings are planted or stumps are allowed to grow into trees. The applicant association has been encouraging the local population to undertake teak plantation in lieu of shifting cultivation. This will now be very adversely affected if felling and transportation of plantation is not permitted.  In view of the above, the plantations raised in Mizoram may be exempted from the purview of order dated 12.12.96 and 7.5.97. 

Observation and Conclusion

After 
the filing of these IAs, this Hon’ble Court by order dated 15.1.98 and 12.5.01 has issued detailed directions for felling of trees from the forest as well as non forest area, working of wood-based industries, transportation of timber and other related issues in the North-Eastern States.  While the felling of trees from the non forest area is permissible on the basis of the guidelines prepared by the State Government, the felling of trees from the forest area is permissible in terms of the working plans approved by the MoEF. Similarly, transportation of timber and timber products outside the North-East States has been permitted. In this case also felling of trees and transportation of timber is permissible on the basis of the working plan/working scheme approved by the Central Government.  Therefore, these IAs have now become infructuous.

In view of the above, it is recommended that IA No. 219 and 220 of 1997 may please be dismissed.

(III) I.A. No. 240 of 1997

This IA has been filed by the Goa Foundation, a registered society seeking impleadment in the main Writ Petition. During the course of the hearing held on 7.11.2003, it sought for permission to withdraw the IA on the ground that it has now become infructuous.  No issue has been raised in the IA which requires any clarification/modification by this Hon’ble Court.  


In view of the above, it is recommended that the IA No. 240 of 1997 may be dismissed as withdrawn.

(IV) I.A. No. 472 and 473 of 1999

Submissions made by the applicant

These IAs have been filed by Sh. Jitendra Nath Choudhary, Mirzapur against the District Magistrate, the Superintendent of Police and the Divisional Forest Officer of Mirzapur seeking direction to restrain the respondents from stopping the applicant from taking his vehicles to his field through the road, commonly known as chak road.  As per the applicant, he and his wife own 12.5 bigha of land each in village Chitpur of Tehsil Sadar, Mirzapur District.  The land is surrounded on all the sides by barren forest land.  There is only one chak road which connects their agriculture field with the link road.  After this Hon’ble Court’s order dated 12.12.96 the forest guards have restrained the applicant from plying their vehicles on the above said chak road.  This according to the applicant is being done to extract money from him by wrongly invoking the order of this Hon’ble Court.  The applicant wants that the district authorities should be directed to allow him to ply his vehicles on the said road so that he is able to reach his agricultural land etc.  
Observation and Conclusion


The applicant, even after being given sufficient opportunities, was unable to produce any document to establish that he owned any non forest land in the Chitpur village.  The documents enclosed with the application show that the land in Chitpur village is actually a forest land. The applicant was also unable to file any authentic map showing the location of his agriculture land and the road vis-à-vis the location of the adjoining forest. No convincing case has been made out by the applicant to warrant the issue of any direction by this Hon’ble Court to the district authorities of Mirzapur.  In any case, if it is a forest land, the applicant will require the approval of the Central Government under the FC Act before he can use it as a road for plying his vehicles.

In view of the above, it is recommended that IA No. 472 and 473 may please be dismissed.

(V)
I.A. No. 762 of 2002

Submissions made by the applicant

This IA has been filed by the Vanvikas Employees’ Association, Andaman & Nicobar Islands against the winding up of the Andaman & Nicobar Islands Forest and Plantation Development Corporation (ANFDC) and against the report of Shri Shekhar Singh, the Court Commissioner in IA No. 542.  The main issues raised by the applicant is that the ANFDC is a Government Company, fully owned and controlled by the Central Government having a strength of 475 staff and about 1452 workmen.  The said Corporation is involved in the forestry project, the Red Oil Palm Project and the Rubber Plantation Project in Andaman & Nicobar Island.   The Government of India had declared it as “Mini Ratna” in 1997.  Shri Shekhar Singh, the Court Commissioner had recommended that there should be no expansion of monoculture or commercial plantation on forest land. The ANFDC, which was primarily set up to promote commercial forestry and plantation, should therefore be wound up. 

It is stated by the applicants that in case the ANFDC is to be wound up, no employee should be rendered jobless. They should be redeployed in the Forest Department or other Government Departments / Government Undertakings.  In the alternative a suitable and well conceived compensation package to adequately compensate them should be worked out and payment of the wages and salary should be continued during the pendency of the matter.  


Observation and Conclusion

After accepting Shri Shekhar Singh’s report, this Hon’ble Court by order dated 7.5.02 in IA No. 502 has in relation to the Andaman & Nicobar Islands issued detailed directions regarding the felling of the trees, functioning of the wood-based units, transportation of timber and timber products etc.  No specific directions for the closure of the ANFDC have been issued. However, since Shri Shekhar Singh’s report has been accepted by the Hon’ble Court, the recommendation made in the report for the closure of the Corporation also stands accepted.  The closure of the said Corporation is yet to be effected. As and when the formal decision for the closure of the ANFDC is taken by the Central Government, the applicant association, if aggrieved by the package offered to them, may seek the redressal of their grievances.  At this stage, no interference of this Hon’ble Supreme Court is required.  

It is therefore, recommended that this Hon’ble Court may please consider dismissing IA No. 762 with the liberty to file fresh application in case any cause of action for the same arises.  

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 1st July, 2004

Date:
05/07/2004
I.A.  No.:
804

Date of hearing:
07/01/2004, 16/02/2004, 16/03/2004

Issues Dealt With:
Filed by Shri Santosh Bharti regarding the alleged transportation of illegal timber in the police vehicle. Recommends examination of all issues afresh by impartial persons and suitable action taken by Madhya Pradesh Government thereafter.

IA No. 804 of 2002 has been filed by Shri Santosh Bharti regarding the alleged transportation of illegal timber in the police vehicle.  The said IA was transferred to the CEC by the Hon’ble Supreme Court by order dated 6.5.03.   For the sake of convenience the said order is reproduced below:

“
The Central Empowered Committee may enquire into this matter and submit its report.


List after summer vacation on a date to be given by the Registry.”

2. This report is being submitted pursuant to the above order of the Hon’ble Court and after having heard the parties during the hearings held on 7.1.04, 16.2.04 and 16.3.04.

Issues raised in the I.A.

3. Shri Santosh Bharti’s letter dated 10th September, 2002 addressed to the Hon’ble Chief Justice of India regarding alleged use of police vehicle for carrying illegally cut teak timber logs has been admitted as IA No. 804 of 2002.  As per the said application, the police vehicle No. M.P. 03/4160 was seized inside the compound of the New Police Lines, Damoh on charge of carrying illegally cut teak timber logs from the Government forest and the preliminary forest offence report no. 2269 dated 5.9.2002 was issued by the Forest Department against the Head Constable Mr. Kalu Ram Yadav - Police driver.  It is also alleged that (i) Government Police vehicles had been transporting illegally procured teak timber on behalf of the senior Police Officers; (b) after Mr. Ratnesh Soloman, Cabinet Minister of M.P. became incharge Minister for Damoh, illegal felling etc. increased substantially; (iii) the task force constituted for controlling antiforest activities has become ineffective; (iv) hundreds of teak logs illegally procured from the Government forest are lying hidden under police protection to make furniture for senior Police Officers; and (v) he was getting threatening phone calls and anything worst might happen against him and his family any moment.  

Affidavit filed by the Chief Secretary, M.P.

4. The said IA was heard by this Hon’ble Court on 16.12.02 when the following order was passed:

“
We direct the Chief Secretary of Madhya Pradesh to file reply on and before 20th December, 02.“
5. Pursuant to the above directions an affidavit dated 19.12.02 was filed by Mr. A.V. Singh, the then Chief Secretary, Government of Madhya Pradesh wherein it was stated that:

(i) on the basis of the information given by the applicant on 5.9.2002, the DFO, Damoh alongwith the Range Officer visited the Police Lines and seized the Police vehicle No. M.P. 03/4160, standing in the Police Line, alongwith two teak timber pieces measuring 160x15x13 cms and 190x96 cms respectively under intimation to the District Collector and the Superintendent of Police;

(ii) the driver of the above vehicle, Shri Kalu Ram Yadav, Havaldar has been placed under suspension on 6.9.02;

(iii) the Forest Department registered a forest offence under the preliminary forest offence report no. 2269/05 dated 5.9.02, a panchnama was prepared and seizure of the timber pieces alongwith the police vehicle was done in the presence of the applicant.  The driver of the Police vehicle, Shri Kalu Ram Yadav, Havaldar was arrested on 13.12.02 and a challan has been filed in the Court of Chief Judicial Magistrate, Damoh, where it has been registered as Criminal Case No. 1585/2002.  The next date of hearing is 5.2.02;

(iv) on detailed enquiry conducted by the Superintendent of Police, it was found that some persons, who were carrying the said timber pieces on bicycle after seeing the Police, threw the same on the road.  The timber pieces were loaded by the driver in the police vehicle and taken to the nearest police post.  A formal report was lodged by him with the Police Post.   The officer in charge of the Police Post advised him to take the said timber pieces to the Police Lines, as there was no space available in the Police Post and for security purposes also.  The officer in charge of the Police Post immediately sent a letter to the DFO, Damoh to this effect. Before this letter reached the DFO, he was informed by the applicant about the said timber lying in the police lines;

(v) the allegation of the applicant that the police vehicle was carrying illegally cut timber from Government Forest is baseless, without any proof or         evidence; and

(vi) the allegations that for the last few months the Government police vehicles have been carrying illegally procured wood from the Government Forest or the ineffectiveness of task force etc. are baseless.

Rejoinder filed against the Chief Secretary’s affidavit

6. A rejoinder dated 25th January, 2003 has been filed by the applicant.  The main issues raised in the rejoinder are summarized as under:

(i) the logs recovered by the Forest Department were of dimensions of 160x15x13 cms and 190x96 cms respectively.  From the sheer size of the recovered logs, it would not be practically possible for a person to carry them over bicycle;

(ii) the driver of the police vehicle could not have handled the logs and loaded them on to the police vehicle by himself;

(iii) as per the Chief Secretary’s affidavit, the driver of the police vehicle has been suspended and a challan has been filed against him in the Court of Chief Judicial Magistrate, Damoh and a case has been registered as Criminal Case No. 1585/05 for offences under the M.P. Vanopaj Vyapar Vinimay Adhiniyam, 1969.  If the driver had only loaded the logs left behind by the police persons in the police vehicle, he would not have been placed under suspension and criminal case would not have been filed against him;

(iv) the Counter affidavit filed by the Chief Secretary, Madhya Pradesh is an attempt to cover up the acts of the senior Police Officials;

(v) before reaching the nearest police post at Jabalpur Naka, the vehicle had to pass through a forest post situated prior to the police check post on the main road Damoh.  It is not clarified why the police vehicle driver did not report the incident to forest officials posted at the barrier;

(vi) the modus operandi of carrying illegally felled timber through police trucks has become a matter of  course as the Police Department vehicles are not normally stopped at the forest check posts;  

(vii) it is not correct to say that the forest offence was immediately registered by the Forest Range Officer. The forest officers alongwith him had waited for about 3 hours and it was only after the DFO, Damoh telephonically talked with the Superintendent of Police, the Additional S.P. and City Magistrate were sent to the police lines to assist the forest officers;

(viii) an advance written information was submitted by him at about 3 p.m. to the DFO, Damoh that a police truck had gone to the forest to bring illegally felled teak timber.  The above information was duly acknowledged by the DFO’s office.  It would not have been possible for the applicant to submit the advance intimation without knowing the modus operandi of teak timber theft episode;

(ix) following important and pertinent questions remained unanswered:

(a) for what purpose the police vehicle was allowed to be taken to Taradehi Forest!  Who had permitted the movement of the vehicle!

(b) why moorum was not procured from the quarries near Damoh town which are within two kms from the police lines instead of sending the vehicle about 80 kms from the Damoh?

(c) is there any quarry in Taradehi forest from where the moorum was to be brought to Damoh?

(d) was there any amount officially paid to the driver as cost of moorum?

(e) the police truck, which was purportedly sent at a distance of more than 100 kms for collecting moorum did not carry any moorum at all.

(x) in view of the involvement of the senior Police Officials and the Cabinet Minister a fair and impartial enquiry by the local police is not possible.

Additional affidavit filed by the Superintendent of Police, Damoh

7. The main submissions made in the additional affidavit dated 22.2.2003 filed by Mr. Rajesh Chawla, Superintendent of Police are summarized as under:

(i) in villages in this area, bicycle is a common means of transportation and it is physically possible to carry the logs on it;

(ii) the driver of the truck had taken the help of the passersby in getting two teak logs loaded in the vehicle.  This fact has clearly come in the enquiry conducted by Sub Divisional Officer (Police);

(iii) an offence was registered by the forest officials after the logs were recovered from the police truck.  The investigation into the offence culminated into filing of the challan of the case in the Courts of the Chief Justice Magistrate, Damoh and is pending there.  The conduct of the alleged accused driver is already under scrutiny in the trial;  

(iv) the moorum was required for the purpose of the general inspection of the Inspector General of Police.  It was not possible to take moorum from the nearby area as due to rain the moorum area was very muddy.  Further, required red moorum was available near Taradehi only. The police vehicle could not bring moorum, because Taradehi area had also become very wet because of heavy rains on that day;

(v) there are no stock of illegally felled timber in the police lines.  The fact of a big truck carrying only two logs is not suggestive of any stockpiling at the police lines;

(vi) police have seized illegally felled timber on earlier and later occasions also; and

(vii) as the case is under trial at Damoh before the Chief Judicial Magistrate, additional enquiry by the CBI or any other agency is not needed. 

OBSERVATION AND CONCLUSION

8. The main issues raised in the IA is that on the information given by the applicant, a police vehicle used for transporting two pieces of illegally cut teak timber was seized by the Forest Department inside Police Line, Damoh and the said transportation of illegally cut timber is regularly being done using Police vehicles.  In the affidavit filed by the Chief Secretary, M.P. and additional affidavit dated 22.2.2003 filed by the Superintendent of Police, Damoh, it is stated that the Police driver is not guilty of transporting illegally cut timber, the timber was being carried on the bicycle by some villagers who threw them on the ground after seeing the police truck and then these timber pieces were loaded by the driver on the truck and brought to the Police Line.  It is also stated that the truck had gone for collecting moorum required for Police Line and that the allegations made in the IA that the police vehicle was carrying illegally cut teak tree from the Government forest of Tendukheda is baseless and without any proof or evidence.

9. After examination of the affidavit filed by the Chief Secretary, M.P. and additional affidavit filed by the Superintendent of Police, Damoh, it is seen that there are number of relevant issues which have not been fully dealt with.  For example, on the one hand it is stated that the allegation made in the IA are baseless, on the other hand the driver of the Police truck was placed under suspension, arrested and a challan was filed before the Judicial Magistrate.  The Chief Secretary’s affidavit is totally silent about the outcome of the enquiry done by the Forest Department, whether any independent enquiry has been done or otherwise, whether any difference of perception between the Forest Department and the Police Department about the involvement of the Police Department in the transportation of the illegal timber exists.  Similarly, the Chief Secretary’s affidavit does not throw any light on many other related issues.

10.
During the hearing, the following specific issues could not be clarified by the counsel and the officers representing the State of Mahya Pradesh:

(i) who had authorized the Police driver to take the Police truck to Taradehi which was 150 kms away from the police lines for collecting moorum.  When was the general inspection of the Inspector General due and when was the intimation received in this regard from the Police Headquarters?

(ii) who had decided that the nearby place, which was 2 km. away from the Police Line, is so muddy that the truck couldn’t reach there. What was the basis on which such a conclusion was arrived at;

(iii) what was the exact place from which the moorum was intended to be collected.  Whether any labourers were taken alongwith the truck for loading the moorum.  Whether any arrangement was made with the person from whom the moorum was to be purchased.  Whether any money was paid as advance to the truck driver for this purpose.  Why any other police official was not sent alongwith the truck driver?

(iv) who had verified that the place from which the moorum was to be collected at Taradehi was also so muddy that truck could not reach there.  Was it a forest or a non forest area? If it was a forest area whether approval under the FC Act for collection of moorum was obtained.  If it was a non forest area whether approval from the competent Revenue Officials was obtained.  If it was to be purchased from a private person etc. what was the name of the firm/person from whom the moorum was intended to be purchased;

(v) before placing the driver under suspension, whether any preliminary enquiry was done or otherwise.  If the driver had actually gone officially to collect moorum, why was he placed under suspension at all?  If he was placed under suspension by mistake, whether any action has been taken against the officer who had wrongly placed him under suspension;

(vi) the timings at which (a) the truck had left the police line; (b) the truck returned back to the police lines; (c) the forest officers reached the police lines; (d) the police officers were intimated by the Forest Department about finding the truck loaded with illegal timber; (e) the driver was placed under suspension; (f) the recording of driver’s statement took place; (g) it became known for the first time that the truck was on official duty for collecting the moorum;

(vii) when was the report about the loading of the illegal timber thrown by the unknown persons filed by the driver in the police chowki?  Who were the persons present at that time? Whether their statements have been recorded?

(viii) whether at the time of seizure of timber by the Forest Department it was brought to their notice that the timber loaded by the driver in the police vehicle after the said timber, being carried by some persons on their bicycle, was thrown by them on the ground, on seeing the police?

(ix) whether the movement of seized timber logs on a bicycle is practically feasible or otherwise?

(x) who were the persons whose help was taken by the police driver in loading the pieces on the police truck?  Whether their statements have been recorded?

(xi) what were the findings of the Forest Department in the preliminary offence report? Has the Chief Secretary taken these findings into consideration while filing the affidavit or has he only relied on the report of the Police Department;

(xii) whether the Chief Secretary, before filing the affidavit in the Supreme Court, had got an independent enquiry done with a view to satisfy himself that the enquiry conducted by the Superintendent of Police, Damoh was impartial?

(xiii) why the enquiry was entrusted to the Superintendent of Police, Damoh and his subordinate officers when (a) they themselves were alleged to be involved in the transportation of illegal timber; and (b) the offence report was issued by the Forest Department under the Indian Forest Act; and 

(xiv) if the Chief Secretary had already concluded that the application is false, motivated and without any basis, why a case has been filed before the Court of Chief Judicial Magistrate.

10. In the light of the above, the CEC is of the view that the entire issue needs to be gone into in depth and examined afresh by an independent team consisting of senior and impartial officers from the Forest Department and the Police Department under the direct supervision of the Chief Secretary. Based on the finding of the above team appropriate action should be taken by the State of Madhya Pradesh. 

This Hon’ble Court may please consider the above recommendation of the CEC and may please pass appropriate orders in the matter.
(M.K. Jiwrajka)

Member Secretary

Dated: 5th July, 2004

Date:
13/07/2004

I.A. Nos.:
54 & 55 - 56

Date of hearing:
07/05/2004, 02/07/2004

Issues Dealt With:
State of Maharashtra seeks permission for diversion of forest land in relaxation of this Hon’ble Court’s order dated 13.11.2000; IA No. 54 seeks permission for use of 707.74 ha. land in the Kalsubai Harishchandragad Sanctuary and Great Indian Bustard Wild Life Sanctuary in Ahmednagar district for regularization of encroachments on forest land in favour of 180 adivasis; IA No. 55 and 56 seeks approval for dereservation of 62.46 ha. forest land falling inside Tadoba Andhari Tiger Reserve for construction of Bamangaon Minor Irrigation Project. 
These IAs’ have been filed by the State of Maharashtra seeking permission for diversion of forest land in relaxation of this Hon’ble Court’s order dated 13.11.2000.  IA No. 54 has been filed seeking permission for use of 707.74 ha. land in the Kalsubai Harishchandragad Sanctuary and Great Indian Bustard Wild Life Sanctuary in Ahmednagar district for regularization of encroachments on forest land in favour of 180 adivasis.  IA No. 55 and 56 have been filed seeking approval for dereservation of 62.46 ha. forest land falling inside Tadoba Andhari Tiger Reserve for construction of Bamangaon Minor Irrigation Project.  Following prayers have been made in these IAs’:

IA No. 54

“a) 
modify order dated 13.11.2000 in I.A. No. 2 in Writ  Petition No. (C) No. 337 of 1995 passed by this Hon’ble Court in the interest of justice;

b) grant permission to the applicant-State of Maharashtra to take steps for regularization of those lands to the extent of 707.74 hectare in Kalsubai Harishchandragad and Great Indian Bustard Wild Life Sanctuaries, District Ahmednagar, Maharashtra in favour of those 180 adivasis as per the provisions of the Forest Conservation Act, 1980 in the interest of justice;

c) Pass other appropriate order.”

IA No. 55 & 56

“a)
Modify order dated 13.11.2000 in I.A. No. 2 in Writ Petition (C) No. 337 of 1995 passed by this Hon’ble Court in the interest of justice;

b) Grant permission to applicant-State of Maharashtra to submit proposal to Ministry of Environment & Forest, Union of India for approval to de-reserving 62.46 hectare land out of total land of Tadoba Andhari Tiger Reserve situated in Chandrapur District of Maharasthra under Section 2 of the Forest Conservation Act, 1980 in the interest of justice;

c) Pass any other appropriate order.”

2.
These IAs’ were heard by the Hon’ble Court on 16.4.2004, when the following order was passed. 

“These applications are referred to CEC for their comments.  Adjourned till after summer vacation.”

3.
This report is being filed pursuant to the above order of this Hon’ble Court, after examining the matter during the hearings held on 7.5.2004 and 2.7.2004 and after carrying out the site visit of Tadoba Andhari Tiger Reserve by Mr. P.V. Jayakrishnan, Chairman, CEC and Mr. Valmik Thapar, Member, CEC.

BACKGROUND

4.
This Hon’ble Court by order dated 13.11.2000 in W.P. (C) No. 337/95 has prohibited dereservation of area falling within national park and sanctuaries.  For the sake of convenience, the operative part of the said order is reproduced below:

“
Four weeks for filing of affidavits by the States that have not already done so. List after five weeks.  Pending further orders, no dereservation of forests/sanctuaries/national parks shall be effected.”

5.
In addition, this Hon’ble Court by order dated 14.2.2000 in IA No. 548 in W.P. (C) No. 202/95 has prohibited removal of dead, dying trees, grasses etc. from National Parks and Sanctuaries.

6.
Pursuant to the above orders of this Hon’ble Court, use of the forest land falling within a National Park or Sanctuary is permissible only after obtaining specific permission for the same from this Hon’ble Court.  The present applications have been filed by the State of Maharashtra for the use of forest land for regularization of encroachments and for the construction of a minor irrigation project inside the National Park/Sanctuary.  

I.
IA No. 54

ISSUES INVOLVED

7.
As per the IA No. 54, there had been a practice in Maharashtra to assign the forest land to tribals staying in the midst of the reserve forest for agriculture purpose for a period of eleven months at a time, which are commonly known as Eksali Plots.  The Government of Maharashtra took a policy decision vide Government resolution dated 22.3.1969 to grant Eksali Plots to the tribals on permanent basis.  The forest area of Shrigonda and Akole Tehsil of Ahmednagar Forest Division were notified as the Great Indian Bustard Sanctuary and Kalsubai Harishchandragad Sanctuary on 27.9.1979 and 25.2.1986, respectively.  There are 180 tribal Eksali Plot holders residing inside these sanctuaries who hold 707.74 ha. forest land.  The present application seeks permission of the Hon’ble Court for the regularization of forest land in favour of 180 tribal Eksali Plot holders.  It is stated that no non forest land is available for the resettlement of these tribals.   

OBSERVATIONS AND RECOMMENDATIONS

8. As per the policy decision taken by the Central Government in the Ministry of Environment & Forests vide circulars dated 18.9.90, encroachments which have taken place on forest land prior to 25.10.80, conversion of forest villages into revenue villages, diversion of forest land in favour of Eksali Plot holders etc. are eligible for regularization subject to that such decisions were taken prior to 25.10.80 and raising of compensatory afforestation in lieu of the forest land proposed to be diverted.  The forest land in possession of ineligible encroachers including encroachments that have taken place after 25.10.80 and the excess forest land occupied by eligible encroachers is to be restored back to the Forest Department after removing these encroachments.  
9.
This Hon’ble Court by order dated 23.11.2001 in W.P. (C) No. 202/95 has restrained the Central Government from regularization of encroachments on forest lands.  The prayers made in the present IA also fall within the ambit of the above order.
10. 
This Hon’ble Court by order dated 30.10.02 in IA No. 566 in W.P. (C) No. 202/95 has directed payment of Net Preset Value (NPV) of forest land diverted for non-forestry purposes.  In view of the above order, for diversion of forest land in this case also the NPV of forest land is required to be paid, which has not been done.  

11.
As per the information given at Annexure A-9 to the IA, 2160.64 ha. forest land is under encroachment of 771 encroachers in Ahmednagar Forest Division.  This includes 624.68 ha. occupied by ineligible encroachers and 1535.96 ha. by eligible encroachers.  The forest area occupied by eligible encroachers includes 707.74 ha. forest land for which permission of this Hon’ble Court has been sought in this I.A.  

12.
It is seen that on one hand large forest areas continue to remain under encroachment with ineligible encroachers, on the other hand piecemeal proposals for regularization of encroachments are made without first removing the ineligible encroachers.  If this trend continues, it may result in more and more forest area being encroached and irreversibly lost.  In this case also neither removal of ineligible encroachers is contemplated nor payment towards cost of compensatory afforestation and Net Present Value of forest land is proposed.   

13.
In view of above, it is desirable that a composite proposal for diversion of forest land for regularization of encroachments in favour of eligible encroachers together with restoration of forest land by evicting ineligible encroachers is made.  Needless to say, the proposal would also require payment towards cost of compensatory afforestation and Net Present Value of forest land to be diverted. 
RECOMMENDATION

14. 
In view of above it is recommended that IA No. 54 may be disposed off with the direction that the State of Maharashtra should prepare a consolidated proposal for regularization of encroachments on forest land in favour of eligible encroachers including Eksali Plot holders in Ahmednagar district together with a time bound action plan for restoration of forest land by evicting ineligible encroachers.  Such a proposal should include details of amount payable towards compensatory afforestation and Net Present Value of forest land to be diverted.   This proposal should be examined by the Ministry of Environment & Forests under the FC Act and also by the National Board of Wildlife for its clearance.  Thereafter,  a fresh application may be filed by the State of Maharashtra for seeking permission from this Court for use of forest land inside the National Park/Sanctuary in relaxation of order dated 13.11.2000 in W.P. (C) No. 337/95 and orders dated 14.2.2000 and 23.11.2001 in W.P. (C) No. 202/95.  

II. IA No. 55-56

THE ISSUE 

15.
The Bamangaon Minor Irrigation Project involves use of 62.466 ha. forest area falling inside the Tadoba Andhari Tiger Reserve. The effective command area of the project is 550 ha. and it is expected to benefit 260 farmers in four villages.  The initial approved cost of the project was Rs. 17.40 lakhs and the revised project cost is Rs. 242.18 lakhs.  The work on the project was started as scarcity relief work in 1971-72 and continued up to 1977-78, when it was stopped due to judicial intervention in view of corruption charges initiated by the Anti Corruption Bureau.  The entire project is located in the forest area, which was disforested and dereserved during 1974-75.  The project involves construction of an earthen dam of 910 meter length and 18.175 meter height.

16.
Out of 62.466 ha. an area of 46.68 ha. falls inside the Tadoba National Park and the balance 15.786 ha. under the Andhari Wildlife Sanctuary (Tadoba National Park and Andhari Wildlife Sanctuary together constitute Tadoba Andhari Tiger Reserve).  Though the area was dereserved, it has not been denotified from the boundary of the National Park/Sanctuary.  In addition, the felling of trees had not taken place and therefore, the area comes under the category of forest as per the dictionary meaning of forest.  Pursuant to this Hon’ble Court’s order dated 12.12.96 the FC Act is therefore applicable to this area.

17.
The site visit of the project area was undertaken by Mr. P.V. Jayakrishnan, Chairman, CEC and Mr. Valmik Thapar, Member, CEC.   During the visit, discussions with the project authorities and the officers of the Forest Department were held by them.  The project authorities pleaded for giving permission to use the forest land on the ground that (i) the project will help in providing irrigation facilities over 550 ha. land to 260 farmers in four villages; (ii) about 50% of the work was completed before notifying the area as National Park/Sanctuary; (iii) forest land is already dereserved; (iv) the reservoir will make available water all year long to wild animals, birds etc. and help in conserving aquatic life; (v) the reservoir will act as a barrier in movement of wildlife into nearby villages endangering human life and livestock, which is prevalent in the area; (vi) will help in increasing ground water level;(vii) movement of wildlife will not be unduly affected as the reservoir is located on the Northern boundary in buffer zone; and (viii) the expenditure already incurred on the project will not become infructuous.

18.
The Forest Department strongly opposed the implementation of the project on the ground that the water body, which will be located near the fringe of the forest area will attract the wildlife there and will increase the risk of poaching and they are likely to become the soft target of poachers in the open area.  In the past also attempts were made by the poachers from time to time to enter the protected area from the side of the proposed project.  

OBSERVATION AND CONCLUSION

19.
Based on the observation made during the site visit and after considering the views of the project authorities and the Forest Department, the CEC is of the view that use of 62.466 ha. forest area falling inside Tadoba Andhari Tiger Reserve for creating an irrigation potential of 550 ha. area is environmentally and economically not desirable.  As seen during the site visit, the proposed project site is a breeding ground for Tiger population of the Tiger Reserve.  Construction of reservoir is likely to result in this area becoming a potential poaching ground.  The adverse effect of the project on conservation and management of the protected area are not likely to be containable.  

20.
Presently, the benefit cost ratio of the project has been calculated to be 1.32.  This does not include payments to be made towards (a) Net Present Value of the forest land required for the project, which as per this Hon’ble Court’s order dated 30.10.2002 in IA No. 566 in W.P. (C) No. 202/95 will be between Rs. 5.80 lakhs to Rs. 9.20 lakhs per ha., (b) compensatory afforestation cost, and (c) 5% of the project cost subject to a minimum amount of rupees one crore – the condition on which clearance for such projects is accorded by the National Board of Wildlife. After adding the above amounts payable by the project authorities, the project does not remain financially viable.  

21.
In view of above, the CEC recommends that this Hon’ble Court may not permit use of 62.466 ha. forest land falling inside Tadoba Andhari Tiger Reserve for construction of Bamangaon Minor Irrigation Project.  

This Hon’ble Court may please consider the above recommendation and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 13th July, 2004

Date:
13/07/2004

I.A. Nos.:
77, 78, 83 and 92

Date of Hearings:
21/08/2003, 29/09/2003, 01/11/2003

Issues Dealt With:
Recommends that coffee estates in Nelliyampathy as well as the estates of Cardamom Hill Reserve are “forest” for the purpose of Section 2 of the FC Act and this Hon’ble Court’s order dated 12.12.96.  Extension of the plantation area by breaking of fresh area or clearing of naturally grown trees, renewal of leases and transfer of leases within the validity of lease period is not permissible without obtaining the prior approval of the Central Government under the FC Act.

IA No. 77 of 1997 has been filed by Nelliyampathy Planters Association, Kerala seeking clarification that the areas leased out for plantations prior to the enactment of the Forest (Conservation) Act, 1980 (FC Act) are not “forest” for the purpose of the said Act and that this Hon’ble Court’s order dated 12.12.96 is not applicable to such areas for felling of trees, renewal of leases etc.  IA Nos. 78,83 and 92 have been filed by the Karapara Estates (B) and other, the Poothundu Plantation (P) Ltd. and other and Malabar Agricultural Co. Ltd., respectively seeking direction from the State of Kerala to permit the applicants to cut and remove trees from their plantation estates. 

2. The following prayers have been made in these IA’s:

IA No. 77

“(a)
this Hon’ble Court may be pleased to direct that the applicant be impleaded as party respondent in the writ petition (civil) No. 202 of 1995 on the file of this Hon’ble Court.

(b) to clarify that the order dated 12.12.1996 does not prohibit operation of plantation in areas which had been leased out for purpose of plantations by the State Government before the Forest Conservation Act came into force and also cases where such leases have been renewed by the State Government on the expiry of term for the purpose of continuing operations as plantations;

(c) to declare that plantation as are of the character mentioned in prayer (b) are not forest within the Forest Conservation Act 1980;

(d) renewal of lease for these plantations do not come within the purview of Forest Conservation Act 1980 and does not need the approval of the Central Government;

(e) to grant such other and further reliefs as this Honourable Court may deem fit and proper in the facts and circumstances of the case in the interest of Justice.”

IA No. 78

“(a)
implead the applicants as party respondents in the above Writ Petition No. 202 of 1995;

(b)
direct the State of Kerala to permit the petitioners  to cut and remove the wind fallen, dead and deceased trees in the States and the shade trees as already permitted and to carry on pruning operations in their Estates;

(c)
pass such other orders as this Hon’ble Court deem fit and proper in the said circumstances and render justice.”

IA No. 83

“(a)
implead the applicants as a party respondents in the above Writ Petition No. 202 of 1995;

(b) direct the State of Kerala to permit the petitioners herein to cut and remove the wind fallen, dead and diseased trees in their estates and the shade trees as already permitted and to carry on pruning operations in their estates;

(c) pass such other orders as this Hon’ble Court deems fit and proper in the said circumstances and render justice.”

IA No. 92

“(a)
pass an order or direction permitting the applicant to cut and remove the excess shade trees from its estates;

(b) implead the applicant as a party in the Writ Petition (C) No. 202/95 (T.N. Godaverman Thirumulkpad Vs. Union of India & Ors;

(c) pass such other orders or further orders as the Hon’ble Court may deem fit and proper.”

3. These IAs were transferred to the CEC for giving its recommendation pursuant to this Hon’ble Court’s order dated 9.5.02 in the main Writ Petition (C) No. 202/95.  This report is being filed pursuant to the above order after examining the matter and hearing the parties during the hearings held on 21.8.03, 29.9.03 and 1.11.03.  Since common issues have been raised in these IAs.  They have been heard and are also being dealt with together.

BACKGROUND

4. The forest land in Nelliyampathy area was being leased out from 1863 onwards for coffee plantation by the then Maharaja of Cochin.  By notification dated 8.5.1909 issued under the Cochin Forest Regulation III, certain forest areas were notified as reserved forest, known as the Nelliyampathy block.  Twenty five coffee estates admeasuring 9491.20 acre area were shown as enclosure within the said state reserve.   Out of the above, 12 estates having an area of 4109.67 acre were subsequently abandoned by the European Settlers and later on were notified as reserved forest vide notification dated 11.2.1933.  These abandoned estates were again from 1946 onwards leased out by the Government through public auction.

5. These 25 estates were further subdivided into new estates and their present number comes to 38 estates.  In addition, 17 estates were leased out in Nelliyampathy area out of the private forest owned by the Maharaja of Koollengode.  Out of the above 55 estates, 30 estates are held on lease in perpetuity, 5 are under leases for 99 years, 3 are under leases for 40 years and 17 are patta lands.  Plantations such as coffee, cardamom, tea, rubber, pepper etc. have been raised on these estates.  Similarly, forest areas in the Cardamom Hill Reserve in Idduki district have been assigned on lease to a large number of persons for raising cardamom plantations. 

6.
As per the applicants, the area of the plantation estates in the Nelliyampathy area and the Cardamom Hill Reserve are not forest for the purpose of Section 2 of the FC Act and that this Hon’ble Court’s order dated 12.12.96, which prohibits felling of trees from the forest area without the approval under the FC Act or undertaking any non forestry activity in the forest area, is not applicable to these areas.  Similarly, for the renewal of leases, felling of trees etc. approval under the FC Act is neither necessary nor should be insisted upon. 

Main Issues 

7.
The main issues arising out of these IAs are as under:

(a) whether these plantations are reserved forest/forest for the purpose of Section 2 of the FC Act and this Hon’ble Court’s order dated 12.12.96;

(b) whether for the felling of trees, pruning of shade trees etc. approval of the State Government/Central Government is necessary;

(c) whether the plantation operations can be continued in the area without obtaining the prior approval of the Central Government under the FC Act; and

(d) whether renewal of lease and/or transfer of lease can be effected without obtaining the approval under the FC Act.  
SUBMISSIONS MADE BY THE APPLICANTS

8.
The submissions made by the applicants are summarized as under:

(i) while issuing the notification dated 8.5.1909 by which Nelliyampathy Reserved Forest was notified, 25 coffee estates were treated as enclosures within the said reserved forest.  These enclosures were thus not declared as reserved forest.  Out of the above stated 25 enclosures 12 abandoned enclosures were subsequently notified as reserved forest vide notification dated 11.2.1933.  If the enclosures were notified reserved forest, fresh notification for abandoned coffee estates would not have been issued.  This position is also settled by the Kerala High Court’s Judgement and Order dated 29.12.99 in OP No. 6566/1988 wherein it is held that the 25 coffee enclosures mentioned in the notification dated 8.5.1909 are not reserved forest;

(ii) pursuant to the grant of leases, the lands were converted into plantation after clear felling of the standing trees, almost 100 years prior to the enactment of the FC Act and since then the land in question have been maintained as coffee estates. Subsequently, coffee was replaced with rubber, tea etc.  Later, the entire area was converted into coffee and cardamom.  All trees now standing in the estate, are trees planted by them.  The Survey of India map prepared during 1910-12 also shows these lands as coffee plantations. The Forest (Conservation) Act, 1980 is therefore not applicable to these areas;

(iii) they are assessed as plantation lands and not as forest for the purpose of levying agricultural income tax. They have been issued Cardamom Registration Certificates under the Cardamom Act and Coffee registration certificates under the Coffee Act. They are recorded and registered as coffee and cardamom plantations in the Government records;

(iv) an area can be recorded as forest in the Government records only pursuant to a proper  proceedings or orders passed by the appropriate authorities having authority of law for the purpose.  The contention that these lands were forest 100 years back and therefore they continue to be forest in records is not tenable;

(v) the Hon’ble High Court’s Judgement and Order dated 9th August 2000 in W.A. No. 443 of 1990 relied on the reply affidavit of the State of Kerala deals with a case relating to quarrying. The Hon’ble High Court’s earlier Judgements of the Single Judge and Division Bench were not brought to the notice of the Division Bench while making its judgement.  The said Judgement is therefore per incuriam and therefore, has no precedent value;

(vi) assuming without admitting that these areas are reserved forest or “forest” within the meaning of the Hon’ble Supreme Court’s order dated 12.12.96, even then, it does not in any way restrict the petitioners right to carry on normal agricultural practice including shade regulation (felling and pruning of shade trees) in lands which were plantations before the FC Act came into force. In these plantations now only normal cultural practices are required to be carried out which does not involve fresh breaking up or clearing of any land much less any forest. In view of the above, whether the land is a reserved forest or recorded forest is not relevant in so far as the plantations which were already in existence prior to 1980;

(vii) Karimkulam Estate Land owned by the applicant of IA No. 92, does not form part of the Cardamom Hill Reserve.  Even if Allardy Estate falls within the Cardamom Hill Reserve it may be seen that the FC Act only restricts dereservation of reserved forest and the applicant has not requested for any dereservation. Neither Allardy nor the Karimkulam estate is “forest” as they are not recorded as “forest” anywhere in the  Government record;

(viii) the applicants lands are agricultural lands used for raising plantation crop and they are certainly not forest in the light of the Judgement of the Constitution Bench of the Supreme Court reported in AIR 1972 SC 2027); 

(ix)
the grant being forever, there is no reversionary rights retained with the State Government. There is inherent right of alienation as well as heritability. There was no reservation of any trees or jungle growth;
(x)
the abandoned estates, which were declared as reserved forest in 1933 and were later on leased between 1946 to 1953 for plantation purposes, were not deserved by the Government, a lapse which continued in the records of the Forest Department.  The Forest Department should have deserved these areas after they were converted into plantations;
(xi) the State of Kerala by order dated 7.11.1995 decide to extend the expired leases for a further period of 20 years.   The said decision of the Government was a policy decision and it was based on its earlier decisions taken on 15.5.1985 by which lease periods in the cases of Cardamom Growers were extended by 20 years.  Original Petitions Nos. 18250 of 1995 and 18378 of 1995 have been filed before the Hon’ble High Court of Kerala challenging the extension of the lease period on the ground that the prior approval of the Central Government has not been obtained.  The hearing of these cases have been adjourned to await the decision of this Hon’ble Court in these writ petitions;
(xii) while about 15,000 acre area are under plantations in the 55 estates in the Nelliyampathy area about 26,000 acre area are under cardamom cultivation in the Cardamom Hill Reserve area in Idukki District with about 9,500 leases.  The leases in the Cardamom Hill Reserve area have been renewed for a period of 20 years as per the State of Kerala’s order dated 15.5.85.  Similar principles should be followed in Nelliyampathy area also.  If for the renewal of leases the approval of the Central Government is insisted, it would cause great practical difficulty for the lessees; 

(xiii) in purported compliance of this Hon’ble Court’s order dated 12.12.96 presently cutting and removal of trees in these estates is not being permitted.  Earlier, the applicants, on the applications made to the State Government, were being permitted to cut and remove trees required for proper plantation yield and plantation operations; and

(xiv)
the Expert Committee constituted pursuant to the Hon’ble Court’s order dated 12.12.96 to identify the forest land in Kerala has wrongly included these areas under the category “degraded or denuded forest” inspite of agreeing that these areas are forest only on records.  The committee has stated that:

“ About 54367 ha of leased out areas are also included in the above table.  Most of these areas are used for raising plantation of rubber, cardamom, oil, palm, cashew, etc.  But for cardamom plantations, all other plantations are raised after clearfelling the area thereby completely changing the characteristics of the original vegetation.  Many of these conversions took place years ago and hence these areas are forests only on records.”

SUBMISSIONS MADE BY THE STATE OF KERALA

13.
The State of Kerala vehemently opposed the submissions made by the applicants. The submissions made by the State of Kerala are summarized as under:

(i) the Nelliyampathy forest areas were leased out by the erstwhile Maharaja of Cochin to various private individuals for cultivating coffee and cardamom with limited lease hold right over the property  and with specific terms and conditions;

(ii) the leased areas are part of the reserved forest notified on 8.5.1909 and 11.2.1933 and therefore are subject to the FC Act, Indian Forest Act, Kerala Trees Preservation Act and this Hon’ble Court’s order dated 12.12.96.  The notification dated 8.5.09 included all 25 estates as its enclosure.  Notification expresses and specifically declares in its introductory paragraph that all the areas within the boundaries of which are described in the schedule to the notification are reserved forest;

(iii) there are specific conditions in the leased agreements that if in the opinion of the forest officials any injury of a permanent nature is done to the land whereby the land becomes unfit for the growth of valuable trees, the lessee is bound to pay a fine as may be fixed by the Conservator of Forests;

(iv) an enclosure within the reserved forest will not lose the status and character of reserved forest unless and until it is de-reserved.  As per the lease deal, the lessee had no right over the tree growth existing in the area and all trees, whether naturally grown or planted, belong to Government.  This has also been upheld by the Hon’ble High Court of Kerala in OP No. 1312 of 1988;

(v) the Forest Department is permitting shade regulation in the coffee estates as and when required;

(vi) the State of Kerala had earlier decided to extend the lease period by 20 years as per Government order dated 7.11.1995.  Subsequently, the matter was reviewed and after proper appraisal, the State Government by order dated 26.2.99 cancelled the above order. The cancellation was done as no approval under the FC Act for renewal of lease was obtained by the State Government;

(vii) the Hon’ble High Court has disposed off OP No. 18250 of 95 and 18387 of 95  by order dated 29.12.96 against which the State of Kerala has filed SLP (C) No. 4487/2000 before the Hon’ble Supreme Court.  This Hon’ble Court by order dated 31.3.2000 has directed to maintain status quo and the case is still pending;

(viii) the Hon’ble High Court of Kerala by order dated 9.8.2000 in Writ Appeal No. 443 of 1990 has upheld that the coffee estates, which are in the enclosures to reserved forest, are also reserved forest and come under purview of the FC Act; 

(ix) these areas are included under the category of forest in the report of the Expert Committee;

(x) Karimkulam and Allardy Estates, owned by the Malabar Agricultural Co. Ltd. (applicants of IA No. 92) are in Idduki District and are part and parcel of notified reserved forest namely the Cardamom Hill Reserve which was notified on 24.8.1897.  The said reserved forest has been notified under Section 5(I) of the Kerala Preservation of Trees Act, 1986, which prohibits cutting and destruction of any trees species vide notification dated 4.5.1987.  As per condition No. - 5 of the title deed the applicant company can utilise the trees only after paying specific charges to the Government;

(xi) several original petitions filed before the Hon’ble High Court of Kerala by the applicant claiming absolute ownership of the timber felled by it, has been disposed off by the Hon’ble Court without accepting their contentions; and

(xii) as per Section 3 and 4 of the Kerala Grants and Leases (Modification of rights) Act, 1980, every grantee has to pay seigniorage rate for the timber cut and removed from the land held under the grant.  In the lease areas, as per the notification issued under Section 5(I) of the Kerala Trees Preservation Act, 1986, cutting and destruction of trees species is prohibited.  However pruning of trees required for ordinary agricultural or horticultural practices is not prevented. The grantee is also not prohibited from clearing the undergrowth. These estates fall under the fragile High Ranges of Kerala within the Western Ghats.    The land is highly undulating with an elevation of over 1000 mts.  The river Periyar is flowing through the boundary of these estates and many streams are running through the tract. It is an ecologically fragile area.

OBSERVATION AND CONCLUSION

14.
After examination of the issues raised in these IAs, relevant Acts/Rules/ Orders and after hearing the parties it is seen that:

(i) Nelliyampathy was notified as reserved forest on 8.5.1909.  In the said notification the existing 25 coffee estates were shown as enclosures to the state reserve.  Out of these 25 coffee estates 13 abandoned coffee estates were subsequently notified as reserved forest vide notification dated 11.2.1933.  The contention of the applicants is that these enclosures were excluded at the time of notification of the area whereas the State Government is of the view that they are part and parcel of the reserved forest.  The CEC is inclined to accept the view of the applicants specially in view of the subsequent notification dated 11.2.1933.  If the enclosures were already part of the reserved forest, there was no need to notify abandoned coffee state enclosures as reserved forest;

(ii) at the time of lease of these areas to coffee estates, they were “forest” and still continue to be recorded as “forest” in the relevant records of the Kerala Forest Department.  The Expert Committee constituted by the State of Kerala for identifying “forest” area in the state  pursuant to this Hon’ble Court order dated 12.12.96 has also included these areas in the category of forest;

(iii) this Hon’ble Court by order dated 12.12.96 has held that for the purpose of the FC Act the areas recorded as “forest” in Government records are forest. Since these areas have continuously been recorded as “forest” in Government records maintained by the Kerala Forest Department, irrespective of these areas being reserved forest or otherwise, these areas are “forest” for the purpose of Section 2 of the FC Act;

(iv) since prior approval of the Central Government under the FC Act is necessary for non forestry use of forest land as well as for leasing out of any forest land, for renewal of leases of these coffee estates, prior approval of the Central Government under the said Act is necessary.  In view of above, the Government of Kerala’s order dated 26.2.99 by which its earlier order dated 7.11.95 to renew the lease period of plantation estates in Nelliyampathy by 20 years was withdrawn is correct because extension of lease period can be effected only after obtaining approval of the Central Government under the FC Act;

(v) in respect of plantations legally developed in the forest area of Nelliyampathy or Cardamom Hill Reserve prior to the enactment of the FC Act, approval under the FC Act for continued use of the area under plantations is not required.  However, the extension of the plantation within the leased forest area by breaking new land or clearing the naturally grown trees, cannot be undertaken without the prior approval of the Central Government under the FC Act. Similarly, as stated earlier, renewal of leases can be effected only after obtaining the prior approval under the FC Act;

(vi) the renewal of leases in Cardamom Hill Reserve allowed by the State Government is in violation of the FC Act as well as this Hon’ble Court’s order dated 12.12.96 and therefore all such renewal of leases should immediately be cancelled;

(vii) the ownership of the trees will depend on the terms and conditions stated in the lease, which may vary from one lease to another. However, irrespective of the ownership, felling of trees will be regulated by the provisions of the FC Act, Indian Forest Act, Kerala Preservation of Trees Act and other relevant Acts/Rules;

(viii) similarly the lessee’s right to alienate the leased area will depend on the lease conditions which may vary from one lease to another.  However, irrespective of alienation rights such transfer can be effected only after obtaining the approval under the FC Act.  In view of the above, all transfer of leases effected after 25.10.80 without the approval under the FC Act are invalid; and

(ix) this Hon’ble Court by order dated 12.12.96 and 4.3.97 has issued detailed direction for regulating the felling of trees from plantations in Janmam land in Tamilnadu.  Since the conditions in respect of plantation in Cardamom Hill Reserve as well as Nelliyampathy are identical to those areas, it may be desirable that the regulating felling/pruning of shade trees and fuel wood trees should be as per the relevant Acts and Rules applicable to Kerala.

RECOMMENDATION 

15. In view of the above, it is recommended that these IAs may be disposed off with the following clarification: 

(i) coffee estates in Nelliyampathy as well as the estates of Cardamom Hill Reserve are “forest” for the purpose of Section 2 of the FC Act and this Hon’ble Court’s order dated 12.12.96.  Extension of the plantation area by breaking of fresh area or clearing of naturally grown trees, renewal of leases and transfer of leases within the validity of lease period is not permissible without obtaining the prior approval of the Central Government under the FC Act.  The ownership of trees in the lease area and the alienation of the lease area will depend upon the lease condition which may vary from one lease to another. No approval under the FC Act is required for continued use of forest land for plantations during the lease period or the extended lease period provided such plantations have been established legally prior to the enactment of the FC Act.  Pruning etc. of shade trees may be allowed by the competent authorities of the State Government as per the relevant Acts/Rules in respect of areas under plantation.

This Hon’ble Court may please consider the above recommendation of the CEC and may please pass appropriate orders in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 13th July, 2004
Date:
16/07/2004

CCP NO.:
 555 OF 2002

Date of hearings:
27/04/2004
Issues Dealt With:
Recommends dismissal of contempt petition filed against Mr. Naveen Rattan, Proprietor of Shakti Saw Mills, Rajouri, Jammu and Kashmir, alongwith the Chief Conservator of Forests, the Conservator of Forests and the District Forest Officer
This contempt petition has been filed against Mr. Naveen Rattan, Proprietor of Shakti Saw Mills, Rajouri, Jammu and Kashmir, alongwith the Chief Conservator of Forests, the Conservator of Forests and the District Forest Officer for allegedly running the said saw mill in deliberate and wilful disobedience and in violation of this Hon’ble Court’s order dated 12.12.96 in W.P. (C) No. 202/95 and order dated 5.5.98 in W.P. (C) No. 171/96.  In this contempt petition the following prayers have been made:

“(a)
allow the petition and hold the Contemnors/Respondent  Nos. 1 to 4 guilty of violating this Hon’ble Court’s order dated 12.12.96 and 5.5.1998 passed in W.P. No. 202 of 1995 and W.P. No. 171 of 1996 respectively; and/or

(b) direct the respondents nos. 1 to 4 to close down/demolish M/s Shakti Saw Mills Near Water Point Rajouri, which is running within the demarcated reserved forest area; and/or 

(c) pass such other or further orders as this Hon’ble Court may deem fit and proper in the circumstances of the present case.”

2. This contempt petition was heard by this Hon’ble Court on 23.2.04 when the following order was passed:

“
Let this petition be forwarded to CEC for its recommendations.  It may clarify whether band-saw can be equated with a saw-mill “
This report is being filed by the CEC pursuant to the above order after hearing the parties during the hearing held on 27.4.04.


BACKGROUND

3. This Hon’ble Court by order dated 12.12.96 in W.P. (C) No. 202/95 has inter alia directed that:

“ 8) 
no saw mill, veneer or plywood mill would be permitted to operate in this State at a distance of less than 8 kms. from the boundary of any demarcated forest areas.  Any existing mill falling in this belt should be relocated forthwith.”

4.
In Writ Petition No. 171 of 1996 this Hon’ble Court by order dated 5.5.98 inter alia has directed that:

“14.
We clarify that the directions regarding the location of band saw mills is only in respect of such band-saw-mills which are licenced.  These directions would not apply to the unlicenced or illegally set up band – saw mills.  The State Government shall be at liberty to remove/demolish or stop the unlicenced and/or illegally set up band-saw mills in accordance with law.”

5.
As per the petitioner, the Contemnor No.1 namely Mr. Naveen Rattan, Proprietor of Shakti Saw Mill continues to run his saw mill within 8 kms. of the demarcated forest area in violation and contempt of this Hon’ble Court’s order dated 12.12.96 and order dated 5.5.98.  
SUBMISSIONS MADE BY THE PETITONER

6.
The submissions made by the petitioner are summarized as under:

(i) the petitioner is a co-owner of the property over which the saw mill is being run by the Contemnor No. 1 and that the suit for declaration is pending in the Court of District Judge, Rajouri;

(ii) the Contemnor No.1 had approached the High Court of Jammu and Kashmir at Jammu vide Writ Petition No. 602 of 2001 praying that if his saw mill falls within the limit of 8 kms. prescribed by the Apex Court, then he should be allotted sufficient land outside the limit.  On an application filed by him, the Hon’ble High Court by order dated 3.12.01 impleaded him as Respondent No. 7 in the above writ petition;

(iii) the said writ petition was disposed off by the Hon’ble High Court by order dated 28.2.02 which directed the Contemnor No. 1 to appear before the Chief Conservator of Forests, who would pass appropriate order;

(iv) the Chief Conservator of Forests vide his order dated 31.7.02 held that M/s Shakti Saw Mill is located within 8 kms. from the demarcated forest and therefore the prayer to run the saw mill was rejected;  

(v) on 28.8.02 the petitioner had personally appeared before the Conservator of Forests (Contemnor No. 3) to apprise him about the illegal running of the saw mill. He had later taken photographs on 9.10.02 which showed that the saw mill was functioning in violation of the Hon’ble Supreme Court’s order; and 

(vi) in the counter affidavit dated 31.7.03 filed on behalf of the State of Jammu and Kashmir, it is stated that clandestine operation by the saw mill unit at odd hours is a possibility and cannot be ruled out altogether.  The stand of the Contemnor that the saw mill has been dismantled is not correct.  Though certain fixtures attached to the band saw were removed by the Forest Department, the Contemnor No. 1 has reinstalled the necessary machines and parts and had now made it functional.  The photographs dated 20.8.03 clearly shows that the saw mill is functional. 

SUBMISSIONS MADE BY THE STATE OF JAMMU AND KASHMIR

7.
Submissions made by the State of Jammu and Kashmir on behalf of the Chief Conservation of Forests (Contemnor No. 2), the Conservator of Forests (Contemnor No. 3) and the District Forest Officer (Contemnor No. 4) are summarized as under:

(i) M/s Shakti Saw Mills had been rendered inoperational right from the year 1997 alongwith the similarly placed other saw mills in pursuant to the Hon’ble Supreme Court’s order dated 12.12.96.  Notices were issued on 29.5.98 to all the saw mills including M/s Shakti Saw Mill falling within distance of 8 kms. from the demarcated forest asking them to relocate within 21 days.  The Divisional Engineering P.D.D., Rajouri was also requested vide letter dated 28.8.02 to disconnect the power connection of the saw mills;

(ii) the forest staff, despite innumerable odds, regularly maintained vigil on all such units to prevent violation of the Hon’ble Court’s orders.  Because of the disturbed conditions prevalent in the highly sensitive and extremely militancy effected border district and the restriction imposed by the security agencies on public movement through night time, the possibility of the clandestine operation by the saw mill at odd hours cannot be ruled out altogether.  The vital and operative parts of the saw mill have been removed and are in the safe custody of the Range Officer, Rajouri;

(iii) since the saw mill was within 8 kms. from the demarcated forest, the notice was issued to it to shift within a period of 21 days and the Deputy Commissioner, Rajouri was asked by the Conservator of Forests to suggest a suitable alternate location for relocating the saw mill; and

(iv) the FIR was also lodged against the proprietor of M/s Shakti Saw Mill for violating the orders of the Hon’ble Court.  Presently, the saw mill is not in operation. 

Submissions made by Contemnor No. 1

8.
The submissions made by the Mr. Naveen Rattan, Proprietor of M/s Shakti Saw Mill (Contemnor No. 1) are summarized as under:

(i) M/s Shakti Saw Mil was in existence since 1974.  He became the owner of the saw mill in 1993.  It is a registered and licenced saw mill.  The licence was renewed by the Forest Department from time to time.  He had no intention to knowingly violate or disregard the orders of the Hon’ble Court.  He offers unconditional apologies for the lapses which he may have committed unintentionally in complying with any of the orders passed by the Hon’ble Court; 
(ii) he had approached the Hon’ble High Court of Jammu and Kashmir through a Writ Petition No. 602 of 2001 seeking alternate location for the saw mill.  On 4.9.01, the Hon’ble High Court had directed that status quo was to be maintained.  The writ petition was finally disposed off on 28.2.02.  Thereafter in terms of the order of the High Court, the Chief Conservator of Forests on 30.7.02 rejected his prayer;
(iii) the Petitioner has instituted a suit in the Court of District Judge, Rajouri regarding ownership of the plot on which the saw mill is located. He is one of the defendants in the said suit. He has supported the claim of the nephews of the petitioner. This has irked the Petitioner and has prompted the filing of the present Contempt Petition.  Under the garb of the present petition the Petitioner wants to pressurize him to vacate the site of the saw mill;
(iv) the saw mill had stopped operating long back.  Inspite of the saw mill being inoperative, the Divisional Forest Officer dismantled the machinery of the saw mill and took into custody motor upper wheel, railing of motor etc. on 27.6.03.  At present only a bend of iron and a shaft is existing and which cannot be made functional in the absence of the parts which are in the custody of the Forest Department; and 
(v) a perusal of the photographs attached with the Contempt Petition show that there is no upper wheel of the band saw on which the sawing blade of the machine is fitted.  The saw mill cannot operate under these circumstances.  
OBSERVATIONS AND CONCLUSIONS

9.
After perusal of the issues raised in the Contempt Petition and after hearing the parties, it is seen that M/s Shakti Saw Mill, owned by the Contemnor No. 1 had installed band saw which for all practical purposes is a saw mill. It is located within 8 kms. from the boundary of the demarcated forest and therefore pursuant to this Hon’ble Court’s order dated 12.12.96 is not eligible to function in-situ.  Accordingly, a notice was issued by the Jammu and Kashmir Forest Department for shifting of the saw mill and subsequently the saw mill was dismantled by seizing the operative parts of the saw mill. The State of Jammu and Kashmir has prima facie taken necessary steps for not allowing the saw mill to function in-situ which includes issue of necessary directions, disconnection of electricity and dismantling of the saw mill by seizing it’s vital parts.  

10.
The petitioner has filed a suit at District Court, Rajouri seeking possession of the land on which the Shakti Saw Mill is located. The Petitioner has a direct interest in the land on which M/s Shakti Saw Mill is located and is involved in a dispute with the saw mill owner.  

11.
Considering above, the CEC is of the view that the Petitioner has not made out any convincing case for contempt against the owner of the saw mill or the concerned forest officers.  On the other hand, there is a distinct possibility that this Petition is motivated and has been filed to settle a personal dispute.  

Recommendation

12.
In view of the above, the CEC recommends that the Contempt Petition No. 555 filed by Mr. Vishnu Digamber Bhaskar against Mr. Naveen Rattan, owner of M/s Shakti Saw Mill and others may be dismissed.

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 16th July, 2004
Date:
16/07/2004

CCP NO.:
 555 OF 2002

Date of hearings:
27/04/2004
Issues Dealt With:
Recommends dismissal of contempt petition filed against Mr. Naveen Rattan, Proprietor of Shakti Saw Mills, Rajouri, Jammu and Kashmir, alongwith the Chief Conservator of Forests, the Conservator of Forests and the District Forest Officer
This contempt petition has been filed against Mr. Naveen Rattan, Proprietor of Shakti Saw Mills, Rajouri, Jammu and Kashmir, alongwith the Chief Conservator of Forests, the Conservator of Forests and the District Forest Officer for allegedly running the said saw mill in deliberate and wilful disobedience and in violation of this Hon’ble Court’s order dated 12.12.96 in W.P. (C) No. 202/95 and order dated 5.5.98 in W.P. (C) No. 171/96.  In this contempt petition the following prayers have been made:

“(a)
allow the petition and hold the Contemnors/Respondent  Nos. 1 to 4 guilty of violating this Hon’ble Court’s order dated 12.12.96 and 5.5.1998 passed in W.P. No. 202 of 1995 and W.P. No. 171 of 1996 respectively; and/or

(d) direct the respondents nos. 1 to 4 to close down/demolish M/s Shakti Saw Mills Near Water Point Rajouri, which is running within the demarcated reserved forest area; and/or 

(e) pass such other or further orders as this Hon’ble Court may deem fit and proper in the circumstances of the present case.”

4. This contempt petition was heard by this Hon’ble Court on 23.2.04 when the following order was passed:

“
Let this petition be forwarded to CEC for its recommendations.  It may clarify whether band-saw can be equated with a saw-mill “
This report is being filed by the CEC pursuant to the above order after hearing the parties during the hearing held on 27.4.04.


BACKGROUND

5. This Hon’ble Court by order dated 12.12.96 in W.P. (C) No. 202/95 has inter alia directed that:

“ 8) 
no saw mill, veneer or plywood mill would be permitted to operate in this State at a distance of less than 8 kms. from the boundary of any demarcated forest areas.  Any existing mill falling in this belt should be relocated forthwith.”

4.
In Writ Petition No. 171 of 1996 this Hon’ble Court by order dated 5.5.98 inter alia has directed that:

“14.
We clarify that the directions regarding the location of band saw mills is only in respect of such band-saw-mills which are licenced.  These directions would not apply to the unlicenced or illegally set up band – saw mills.  The State Government shall be at liberty to remove/demolish or stop the unlicenced and/or illegally set up band-saw mills in accordance with law.”

5.
As per the petitioner, the Contemnor No.1 namely Mr. Naveen Rattan, Proprietor of Shakti Saw Mill continues to run his saw mill within 8 kms. of the demarcated forest area in violation and contempt of this Hon’ble Court’s order dated 12.12.96 and order dated 5.5.98.  
SUBMISSIONS MADE BY THE PETITONER

6.
The submissions made by the petitioner are summarized as under:

(vii) the petitioner is a co-owner of the property over which the saw mill is being run by the Contemnor No. 1 and that the suit for declaration is pending in the Court of District Judge, Rajouri;

(viii) the Contemnor No.1 had approached the High Court of Jammu and Kashmir at Jammu vide Writ Petition No. 602 of 2001 praying that if his saw mill falls within the limit of 8 kms. prescribed by the Apex Court, then he should be allotted sufficient land outside the limit.  On an application filed by him, the Hon’ble High Court by order dated 3.12.01 impleaded him as Respondent No. 7 in the above writ petition;

(ix) the said writ petition was disposed off by the Hon’ble High Court by order dated 28.2.02 which directed the Contemnor No. 1 to appear before the Chief Conservator of Forests, who would pass appropriate order;

(x) the Chief Conservator of Forests vide his order dated 31.7.02 held that M/s Shakti Saw Mill is located within 8 kms. from the demarcated forest and therefore the prayer to run the saw mill was rejected;  

(xi) on 28.8.02 the petitioner had personally appeared before the Conservator of Forests (Contemnor No. 3) to apprise him about the illegal running of the saw mill. He had later taken photographs on 9.10.02 which showed that the saw mill was functioning in violation of the Hon’ble Supreme Court’s order; and 

(xii) in the counter affidavit dated 31.7.03 filed on behalf of the State of Jammu and Kashmir, it is stated that clandestine operation by the saw mill unit at odd hours is a possibility and cannot be ruled out altogether.  The stand of the Contemnor that the saw mill has been dismantled is not correct.  Though certain fixtures attached to the band saw were removed by the Forest Department, the Contemnor No. 1 has reinstalled the necessary machines and parts and had now made it functional.  The photographs dated 20.8.03 clearly shows that the saw mill is functional. 

SUBMISSIONS MADE BY THE STATE OF JAMMU AND KASHMIR

7.
Submissions made by the State of Jammu and Kashmir on behalf of the Chief Conservation of Forests (Contemnor No. 2), the Conservator of Forests (Contemnor No. 3) and the District Forest Officer (Contemnor No. 4) are summarized as under:

(v) M/s Shakti Saw Mills had been rendered inoperational right from the year 1997 alongwith the similarly placed other saw mills in pursuant to the Hon’ble Supreme Court’s order dated 12.12.96.  Notices were issued on 29.5.98 to all the saw mills including M/s Shakti Saw Mill falling within distance of 8 kms. from the demarcated forest asking them to relocate within 21 days.  The Divisional Engineering P.D.D., Rajouri was also requested vide letter dated 28.8.02 to disconnect the power connection of the saw mills;

(vi) the forest staff, despite innumerable odds, regularly maintained vigil on all such units to prevent violation of the Hon’ble Court’s orders.  Because of the disturbed conditions prevalent in the highly sensitive and extremely militancy effected border district and the restriction imposed by the security agencies on public movement through night time, the possibility of the clandestine operation by the saw mill at odd hours cannot be ruled out altogether.  The vital and operative parts of the saw mill have been removed and are in the safe custody of the Range Officer, Rajouri;

(vii) since the saw mill was within 8 kms. from the demarcated forest, the notice was issued to it to shift within a period of 21 days and the Deputy Commissioner, Rajouri was asked by the Conservator of Forests to suggest a suitable alternate location for relocating the saw mill; and

(viii) the FIR was also lodged against the proprietor of M/s Shakti Saw Mill for violating the orders of the Hon’ble Court.  Presently, the saw mill is not in operation. 

Submissions made by Contemnor No. 1

8.
The submissions made by the Mr. Naveen Rattan, Proprietor of M/s Shakti Saw Mill (Contemnor No. 1) are summarized as under:

(vi) M/s Shakti Saw Mil was in existence since 1974.  He became the owner of the saw mill in 1993.  It is a registered and licenced saw mill.  The licence was renewed by the Forest Department from time to time.  He had no intention to knowingly violate or disregard the orders of the Hon’ble Court.  He offers unconditional apologies for the lapses which he may have committed unintentionally in complying with any of the orders passed by the Hon’ble Court; 
(vii) he had approached the Hon’ble High Court of Jammu and Kashmir through a Writ Petition No. 602 of 2001 seeking alternate location for the saw mill.  On 4.9.01, the Hon’ble High Court had directed that status quo was to be maintained.  The writ petition was finally disposed off on 28.2.02.  Thereafter in terms of the order of the High Court, the Chief Conservator of Forests on 30.7.02 rejected his prayer;
(viii) the Petitioner has instituted a suit in the Court of District Judge, Rajouri regarding ownership of the plot on which the saw mill is located. He is one of the defendants in the said suit. He has supported the claim of the nephews of the petitioner. This has irked the Petitioner and has prompted the filing of the present Contempt Petition.  Under the garb of the present petition the Petitioner wants to pressurize him to vacate the site of the saw mill;
(ix) the saw mill had stopped operating long back.  Inspite of the saw mill being inoperative, the Divisional Forest Officer dismantled the machinery of the saw mill and took into custody motor upper wheel, railing of motor etc. on 27.6.03.  At present only a bend of iron and a shaft is existing and which cannot be made functional in the absence of the parts which are in the custody of the Forest Department; and 
(x) a perusal of the photographs attached with the Contempt Petition show that there is no upper wheel of the band saw on which the sawing blade of the machine is fitted.  The saw mill cannot operate under these circumstances.  
OBSERVATIONS AND CONCLUSIONS

9.
After perusal of the issues raised in the Contempt Petition and after hearing the parties, it is seen that M/s Shakti Saw Mill, owned by the Contemnor No. 1 had installed band saw which for all practical purposes is a saw mill. It is located within 8 kms. from the boundary of the demarcated forest and therefore pursuant to this Hon’ble Court’s order dated 12.12.96 is not eligible to function in-situ.  Accordingly, a notice was issued by the Jammu and Kashmir Forest Department for shifting of the saw mill and subsequently the saw mill was dismantled by seizing the operative parts of the saw mill. The State of Jammu and Kashmir has prima facie taken necessary steps for not allowing the saw mill to function in-situ which includes issue of necessary directions, disconnection of electricity and dismantling of the saw mill by seizing it’s vital parts.  

10.
The petitioner has filed a suit at District Court, Rajouri seeking possession of the land on which the Shakti Saw Mill is located. The Petitioner has a direct interest in the land on which M/s Shakti Saw Mill is located and is involved in a dispute with the saw mill owner.  

11.
Considering above, the CEC is of the view that the Petitioner has not made out any convincing case for contempt against the owner of the saw mill or the concerned forest officers.  On the other hand, there is a distinct possibility that this Petition is motivated and has been filed to settle a personal dispute.  

Recommendation

12.
In view of the above, the CEC recommends that the Contempt Petition No. 555 filed by Mr. Vishnu Digamber Bhaskar against Mr. Naveen Rattan, owner of M/s Shakti Saw Mill and others may be dismissed.

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated: 16th July, 2004
Date:
20/07/2004

I.A. No.:
620-621 with IA No. 725

Date of hearings:
24/09/2003, 31/10/2003, 08/01/2004, 17/02/2004, 16/03/2004

Issues Dealt With:
Recommendations regarding illegal mining in the forest area in Shivpuri district of Madhya Pradesh

These IAs have been filed by Shri  Santosh Bharti,  Damoh, Madhya Pradesh regarding alleged large scale illegal mining in the forest area in Shivpuri district of Madhya Pradesh. In the main IA the applicant has sought the following reliefs : 

“(a)
direct the Ministry of Environment and Forest, Government of India to constitute an enquiry team of senior officers from Environment and Forest Ministry to inquire into instances of illegal mining in Forest areas in Shivpuri and adjoining districts in Madhya Pradesh; and 

(b)
direct the team of officers to further inquire into involvement of the persons carrying out illegal mining activities in the forest area; and 

direct the Govt. of Madhya Pradesh to take steps to stop the illegal mining activities and to initiate appropriate criminal/penal proceedings against persons indicted by the team of the officers from the MoEF; and 

pass any other of further order as this Hon’ble Court may deem fit and proper in the circumstances of the case.” 

2.
These IAs were referred to the CEC pursuant to the Hon’ble Court’s order dated 9.5.2002 in the main writ petition.  This report is being  filed  by  the  Committee  after examining  the issues raised in the  IAs and hearing the parties on 24.9.2003, 31.10.2003,8.1.2004,17.2.2004 and 16.3.2004

 SUBMISSIONS MADE BY THE APPLICANT

3.
The main submissions made by the applicant  are summarized as under :

illegal quarrying is going on over more than 3000 ha. of Government Forest areas in the Shivpuri district after cutting down fully grown trees;

these ‘benami’ leases are obtained in the name of tribals or SCs as the State Government gives preference to them while sanctioning mining licenses on revenue areas.  Once the lease is granted, the influential persons of the area, forcibly take the “power of attorney” from the poor SC/ST lease holders and run the mines in their name.  Not only that, against the lease for the revenue land, they fraudulently mine in the government reserve/protected forest areas;

this illegal mining activity which is causing irreparable damage to the forest cover is patronized by Shri K.P. Singh, the then Minister of Village Industries and Animal Husbandry, Government of Madhya Pradesh.  The Minister and his family members have encroached upon valuable piece of land reserved as green belt and for Watershed Mission works.  He owns the ‘benami’ land leases granted in favour of certain specific tribals and whose names have been cited in the application.  Further the cutting and polishing sheds have also been erected on Shri K.P. Singh’s land.  The sheds were erected without permission from the Municipal Council who in fact had rejected the request for permission; 

the M.P. Government instead of asking the Minister to vacate the encroached land, issued advertisements in the newspapers inviting objections and suggestions for the proposed change of the disputed land from the reserved for green belt and Watershed Mission works to commercial use; 

the MoEF on 20.11.1996 had allowed conditional opening of 15 out of 20 closed mines over 930.734 ha of forest land in Shivpuri, of these 14 mines were to be worked by the M.P. Mineral Development Corporation and the remaining one mine by Shilpkar Sahkari Sanstha.  However, the State Government deliberately did not comply with the conditions laid down by the MoEF with a view to protect the interest of the well organized illegal mining mafia operating in Shivpuri.  Instead they sent a revised proposal to the Government of India for five mines only; In case the clearance given by the MoEF was implemented then the mining mafia stood to lose enormously as thereafter mines are proposed to be operated either through M.P. Mineral Development Corporation or cooperative societies etc. 

generally a benami mining lease on some small revenue land is obtained by the mining mafia in the name of some poor tribal or a SC or ST. Such benami leases are used to cover up illegal mining activities carried out in adjoining reserve and protected forest areas.  (The applicant has cited specific instances by way of illustrations); 

the matter relating to Shri K.P. Singh, Minister of Village Industries and Animal Husbandry had also figured in the State Assembly and a three-member investigation committee comprising of three MLAs was constituted to probe into the illegal mining going on in the government forest areas of Shivpuri.  The report of this Committee is still awaited;

though commercial tax is levied by the State Government on the stone quarry from the mines and approximately Rs.111.48 lakhs was collected by the State Government on sale of quarried stone from the mines, strangely in respect of stones quarried from Shivpuri District, the commercial tax collected was zero; 

the issue of large scale  illegal mining continuing in Government forest areas was also raised in the Permanent Council of Forest Committee of District Panchayat, Shivpuri and a resolution (Resolution No. 8 dated 29.4.2000) to this effect was unanimously passed; 

any citizen who dared to move written complaint or raise objections against the plundering of government reserve forest and protected forests and illegal mining was dealt by the professional goons who enjoy political protection.  A specific case has also been cited in this regard; and  

the government record shows that political influence is used for getting mining licenses by influential persons despite executive resistance.  

ENQUIRY REPORT FILED BY MR. M.K. SHARMA, ADDL. DGF, MOEF

4.
This Hon’ble Court had heard this matter on 8th January, 2001 when the following order was passed :  

 “…depute Shri M.K. Sharma, Addl. Inspector General (Forests), to give a report with regard to the allegations contained in these applications after visiting the area in question.  The report should be submitted within 15 days.” 
5.
Pursuant to the orders of this Hon’ble Court,  field inspections were carried out by Mr. M.K. Sharma and his team from 6th to 9th February, 2001 and again from 23rd April to 26th April, 2001 and an Interim Report was submitted by him to this Hon’ble Court on 10th May, 2001. A summary of the observations made in the Interim Report are given below : 

the inspection of various sites including forest areas reveals large scale indiscriminate mining in Shivpuri District.  It was also seen that in spite of the directions of Government of Madhya Pradesh mining sites were not found to be demarcated on the ground and senior officers are not monitoring implementation  of their own orders by undertaking site visits and spot verifications;

as per the instructions issued by the Government of Madhya Pradesh, boundaries of all mining area shall be demarcated by construction of cement pillars and numbered at the expense of the mining contractor.  The mining areas shall be jointly inspected by an officer nominated by the Collector and the DFO who shall  issue monthly certificate that mining is not done outside the sanctioned areas.  But these orders are not being effectively monitored for its implementation by the senior officers of the State Government;

in the absence of demarcation, the extent of illegal mining could not be ascertained during the first visit.  The Chief Secretary was therefore requested vide letter dated 16.2.2002 to develop adequate control mechanism to ensure that no illegal mining takes place.  In case such a mechanism cannot be developed, it may be considered to suspend all mining operations till the State Government’s order of demarcation and joint inspections are completed;

the State Government of Madhya Pradesh in response informed that all the sites have been demarcated and requested Shri M.K. Sharma’s team to inspect the demarcation of the leases to ascertain the correct position about legal and illegal mining;

the State Government was again informed by Shri Sharma vide letter dated 21.3.2001 about the necessity of erection of concrete boundary pillars as well as to make available maps of the mining leases on 1.50,000 scale showing location of boundary pillars erected on the ground and to make available the joint inspection report to the inspecting team;

during the second inspection  from 23rd to 26th April, 2001 the team randomly selected and inspected 11 mines and verified the concerned records. The inspections revealed that the mining leases are either not properly demarcated or not demarcated at all; the joint inspections were not tallying with the actual mining and demarcation on the ground and illegal mining is still continuing in Shivpuri.  No maps were furnished inspite of the specific request made.  The rough sketches on tracing papers were made available which did not tally with the actual mining on the ground. In almost all the cases inspected by the team, the joint inspection reports did not tally with the so-called demarcation done on the ground. The inspection team therefore could not find correct and proper demarcation even during the second inspection visit from 23rd to 26th April, 2001;
 

further, during the second inspection  from 23rd April to 26th April, 2001 and which was made after due prior information to the State Government, the team not only discovered illegal mining but also seized three tractors with trollies carrying illegally mined material ;  

The inspection team made the following specific observations :


“It is evident that large scale illegal mining has taken place and is still continuing in Shivpuri District despite inquiry ordered by the Court and my request for suspension of all mining in case adequate control measures can not be developed.  It appears that the concern shown by the senior officials of the State Government in taking preventive steps is on paper neither ensuring their implementation nor ensuring accountability of officials.  It was surprising to note that demarcation pillars were found erected on the illegal mines to misguide and could not be detected even in the joint inspections, though, detected by the inspecting team.” 

It is also clear from the inspections and the admission made by the State Govternment that large scale rampant illegal mining have taken place in Government forests in Shivpuri District in gross violation of Forest Conservation Act, 1980, the order of the Apex Court and assurances given by the State Government for conservation of forests in the State.  It is also important to note that the government has now cancelled eleven illegally sanctioned leases on forest lands.  It is also surprising that though the State Government has found large scale illegal mining in the adjoining forest areas of the lease holders, it however, failed to establish the involvement of the mine lease owner. Had the Hon’ble Court not ordered this inquiry, illegal mining would have continued unabated on forest land;

in almost all cases of lease sanctioned in the revenue area inspected by the team, a large number of irregularities have been noticed.  Inspite of the Hon’ble Court’s order dated 12.12.1996, number of mining leases on forest land have not so far been cancelled.  In almost all the cases, leases were transferred to the Power of Attorney holder after sanction or transferred to others.  In some cases, the status of the land has been changed to allow mining illegally;

it also appears  that rampant  illegal mining has continued in the Government forest of Shivpuri district without any regard to FC Act and in the garb of stay orders from the local Court from 1991-1995 and thereafter under the garb of temporary permission obtained from the Government of India as per the request made by the State Government;

on the issue of ‘benami’ leases, the team has observed that the State Government has taken the corrective measures after the matter was brought to the notice of State Government officials during the first visit of the Inspection Team;

on the issue of evasion of taxes, the team has observed that from the reply of the State Government it is evident that large scale evasion of commercial taxes have taken place.  The corrective measures have  now been taken to levy the commercial tax on quarry stones;

on the issue of involvement of Shri K.P. Singh, the team has observed that though no clear evidence of involvement of Shri K.P. Singh has been found in the illegal mining trade from the investigation carried out so far but   there are reasons to believe that the same cannot be ruled out and the matter needs to be investigated further.  It is also clear that the mines were run ‘benami;’ after obtaining the Power-of-Attorney; and 

the team has come to the conclusion that the rampant illegal mining in the Shivpuri district could not have been possible without its patronizing by the influential people of the District.  The team has recommended that the Hon’ble Court may consider that these allegations may be investigated by a proper agency.

6.
The Hon’ble Court heard this matter on 23.11.2001 when it directed the various authorities to file their response to the report of Shri M.K. Sharma dated 10th May, 2001. 

7.
The Hon’ble Court after hearing this matter on 18th February, 2002 passed the following orders:

“I.A. No. 620-621 and I.A. No. 725 


We have been taken through the Report dated 10th May, 2001 of Shri M.K. Sharma who had been requested by this Court to give a Report with regard to the alleged illegal mining activity which was stated to be taking place in the Shivpuri area. 


Pursuant to the said direction dated 8th January, 2001, Shri Sharma had filed a Report which indicates that he and members of his team did find illegal mining taking place in the area in question.  It is stated by the learned Advocate General for the State of Madhya Pradesh that the State has taken appropriate action and as of today no illegal mining is taking place.  This is stated on the certificate given by the Collector and D.F.O.


In as much as the Report of Shri Sharma is nearly a year old, we think it is important that he be requested to go to the area in question along with members of his team and update his Report and indicate whether any remedial measures have taken place and what is the position with regard to the mining in the reserved forest.  We, therefore, direct Shri Sharma to go to Distt. Shivpuri, and to give a further report in connection with the mining being carried on in that district. xxx  xxx   xxx  

Shri Sharma and his team will go to the Distt. Shivpuri forthwith and if possible start their inspection within  48 hours.   xxx    xxxx    

Shri M.K. Sharma should give his further report within three weeks, if possible.   xxx   xxx” 

SECOND ENQUIRY REPORT FILED BY SHRI M.K. SHARMA, ADDL.DGF, MOEF

8.
In pursuance to the Hon’ble Court’s order dated 18.2.2002, Shri Sharma and his team  visited Gwalior the following day i.e.  19th February, 2002 and had detailed meeting there with the concerned State Forest Department officials and also revisited most of the sites mentioned in the  1stI Interim Report. This site visit was made between 25th and 27th February, 2002 with the representatives of Forest Survey of India, Conservator of Forests (Central Region), DCF (Seeds and Research), Ramnagar, Varanasi, UP, and the Asstt. Inspector General of Forests, MoEF.  The team carried out inspection of records, verification of boundaries on ground with maps and interacted with the villagers and others involved in mining.  

9.
The following specific observations are made in the second report dated 27.3.2002 filed by Mr. M.K. Sharma, Addl. DGF, MoEF : 

Apparently the rampant illegal mining in the reserve forest has been brought under control as no mining was noticed in the reserve forest under the control of MP Forest Department.  However, the present vigil of the Forest Department needs to be sustained and any laxity may result in reverting to the original situation;

It is noticed that mining in revenue lands has increased many fold and at places leases are being operated in the close vicinity or contiguous to the boundaries of reserve forest.  This honey-combing of mining operation may lead to illegal mining in the government forests. 

a detailed survey was undertaken in one of the doubtful sites i.e. Marewa by deputing survey experts. The report of the said survey primarily indicates the  shifting of forest boundary including adjoining boundary of Madhav National Park.  A detailed verification has therefore been initiated by deputing survey experts of Forest Survey of India and the Maharashtra Forest Department of most of the leases which are operating either contiguous or within 200 mtrs. of the reserve forest.  This process is likely to take some time.

It was informed that on 20.2.2002 i.e. after the order of the Hon’ble Court on 18.2.2002 for another inspection by Shri Sharma, three leases have been cancelled as they have been found in the areas with dense tree cover.  It has also been reported that some more sanctioned leases are operating in similar areas.

SUBMISSIONS MADE BY THE STATE GOVERNMENT OF MADHYA PRADESH:
10.
The State of Madhya Pradesh had filed four affidavits in January, 2002, October, 2003, January, 2004 and March, 2004 respectively indicating the various steps taken by the State   from time to time to curb illegal mining especially in the forest areas.These are summarized as below :

The State of Madhya Pradesh in its order dated 12.1.2000 have directed the Collectors as below :

the Collectors have to obtain a no objection certification from the DFO before granting a mining lease in the district;

all sand stone mines shall be demarcated to the satisfaction of the joint teams of the Forest and Mining Departments;

cement pillars would be erected all around the mines;  and

all mines are required to be inspected regularly by joint teams of Forest and Mining Departments to ensure that no quarrying is being done outside the sanctioned area. 

As a result, boundary disputes identified in 560 villages in Shivpuri district were resolved and maps of both the Forest and Revenue Departments were collected wherever necessary.  Demarcation of forest boundaries is a continuous process in M.P. and all the boundary lines of the Forest divisions are repaired as per the prescriptions laid down in the working plan under the five years demarcation scheme. 

The Forest Department has been constructing masonary pillars all along the forest boundary lines in a phased manner and in Shivpuri district out of a total of 19,762 pillars as per the working plan, 14,381 masonary pillars have been constructed as on 31.10.2003..  

With effect from 24.3.2000, the government has asked all the Collectors and DFO’s to certify that neither any lease without GOI clearance has been sanctioned nor is there any illegal mining going on in the forest area.

As per Revenue Department’s order dated 23.2.2000 joint teams of Forest and Revneue staff were set up to settle the boundary disputes between the Forest and the Revenue lands and show the correct boundaries on the Revenue and Forest maps.

The Chief Secretary has issued directions on 22.8.2000 to all the Collectors to ensure conservation of forest through the constitution of district level task forces consisting of the Collector, Superintendent of Police and the Divisional Forest Officer among others.

To further ensure that no illegal mining takes place around the sanctioned lease area, the lessees have been made responsible for any illegal mining that takes place within a 2 kms radius of a sanctioned quarry (MP Forest Department letter dated 5.12.2000 refers). The lessee is obliged to report to the DFO and the Mining Officer in writing if any illegal mining takes place within this zone around his sanctioned mine. 

The State has also directed all the Collectors to use provisions of other laws alongwith the Mines and Minerals (Development and Regulation) Act, 1957 such as IPC, MP Commercial Taxes Act, Indian Forest Act and the Forest (Conservation) Act, 1980 to control illegal mining.

The State Government has prohibited the use of the ‘power of attorney’ vide order 8.3.2001.  In compliance with the said directions, all power-of-attorney have been dishonoured.  The State Government have submitted that there are now no benami quarrying leases in Shivpuri district and the actual lessees are operating the mining leases in Shivpuri district. The District Collector has also cancelled the power of attorney in nine cases..

The State Government has through notification dated 7th June, 2001, authorized all the gazetted officers of the Directorate of Geology and Mines, including and above the rank of the Mining Officer of the District as well as District Collectors/Additional Collectors, to enter any  premises and search for illegal minerals or documents under Section 23(b) of the Mines and Minerals (Development and Regulation) Act, 1957.  The various mining officials have also been authorized to enter a mine, survey and inspect any mine, weigh/measure the minerals and examine any person having the control of or connected with any mine and order for the examination of any records under the provisions of Section 24 of the Mines and Minerals (Development & Regulation) Act, 1957. 

The State Government of MP vide their order dated 7.10.2002 have directed the DFO’s not to issue any No Objection Certificate for quarrying leases/mining activity within 250 mtrs. from the forest boundary.  This order however does not apply to the existing mining leases.

It has further been submitted that for Madhav National Park a distance of 5 kms has been prescribed for allowing mining activity within the forest area only.  This is with the approval of MoEF vide their letter dated 17th August, 1998 and 18.10.2000 and is applicable only on forest lands and not on private/revenue lands.  Moreover, this is applicable only in the instant case of Madhav National Park.  

The Collector, Shivpuri and DFO Shivpuri have submitted a joint certificate on 31.8.2003 confirming that no mining leases have been sanctioned in the forest area and no illegal mining is going on in the Shivpuri District.  A Committee constituted by the Addl. PCCF (Protection) inspected all the sensitive forest areas of Shivpuri district on 9th and 10th October, 2003 and they confirmed that no organized illegal mining was seen during the inspection. 

The State Government has also furnished the list of the existing 70 quarrying/mining leases in Shivpuri district as on 1.1.2004 alongwith the distance of the leased area from the forest boundary and Madhav National Park.  All these leases have been sanctioned in the revenue/private areas only.  Three flagstone quarry leases in the revenue village of Majhera are just adjoining the Madhav National Park Compartment No. N-71. One of them stands cancelled on 20.3.2004. It has been submitted that  no mining lease was operational/sanctioned in the forest area of Shivpuri.

The State Government have furnished the details of disciplinary action and punishment meted out to concerned forest personnel in the cases of negligence in illegal mining in Shivpuri circle of Guna district.  

According to the State Government illegal mining has been controlled well and whatever illegal mining has been found is now on a very small scale.

SUGGESTIONS TO CONTROL ILLEGAL MINING IN SHIVPURI

11.
Site Inspection  Report of the Committee constituted by the Addl. Principal Chief Conservator of Forests (Protection), M.P. which had inspected the mines in Shivpuri has been filed by the State of M.P. through an affidavit dated 5.1.2004 before the CEC.  The said report makes the following suggestions to effectively control illegal mining in Shivpuri :

there should be provision for providing flagstones to villagers under Nistar facility from revenue area;

there is only one jeep available for the flying squad at the circle level and there is no vehicle for the flying squad in Shivpuri District.  In order to control illegal mining and continuously inspect and patrol the sensitive areas it is necessary that each of the five ranges have a vehicle of their own

at present there is only 1-4 State Armed Force (S.A.F.) guard in the circle which is insufficient.  In fact, each range should have 1-4 S.A.F. guard keeping in view the fact that many dacoit gangs are active in the area;

it is seen that vehicles of the Forest Department are requisitioned by the District Administration.  For instance the vehicle of DFO Shivpuri was requisitioned for a continuous period of more than three months.  Similarly, the vehicle of CF, Shivpuri was requisitioned from 14.4.2003 to 7.10.2003 i.e. for about six months and that too  when this matter of the mining cases was before this Hon’ble Court.  Forest protection will certainly be adversely affected by such actions; and 

deployment of forest personnel for non-departmental works by the District Administration.  This is again a matter of concern as there are a wide variety of miscellaneous activities and programmes and the involvement of Forest Department officials in non-departmental works adversely affects the protection and conservation of forests.

SUBMISSIONS MADE BY THE MOEF

12.
The CEC at its hearing on 31st October, 2003, had asked the MoEF to get the concerned area in Shivpuri inspected to verify allegations made in the complaint of Shri Santosh Bharti and thereafter file its response.
The site inspection was carried out by the Conservator of Forests, Central Regional Office, Bhopal on 9th and 10th December, 2003.  It has been reported that large scale illegal mining in forest areas is now not taking place.  In the report following suggestions have been made for better control on illegal mining :

after cancellation of leases in forest areas, the mined out areas have not been filled up or reclaimed as a result there is a persistent temptation for illegal mining.  A group of 6 to 8 professional miners  can remove about one truck load of slabs from the already exposed surfaces within 8-10 hours.  In order to prevent the sporadic illegal mining in forest areas it is essential to reclaim the mined areas by filling up the dug out mines with debris immediately followed by proper vegetative reclamation; 

 presently in respect of mines located in revenue area upto a distance of two kms from forest area, second and onward transit pass books are issued by Mining Department only after the No Objection Certificate (NOC) is given by the Forest Department.  It is desirable that even the first transit pass book should not be given without a NOC from the Forest Department; 

no system of physical verification of mined out material before issuing the transit pass books has been developed.  Transit pass books should be issued only after the physical verification of the mined out material by the local Forest Protection Committee/Village Forest Committee if the mining lease area is within two kms. from the forest boundary.

keeping in view the threat of illegal mining in Shivpuri district, the requisition of vehicles of the Conservator of Forests, Shivpuri Circle (acquired by Collector Shivpuri for a period of about six months from 14.4.03 to 7.10.03) and forest field staff should be stopped completely. Instead additional vehicles and resources should be provided by the Collector on demand from forest department to curb illegal mining etc. and 

the task force constituted for curbing illegal mining should also make surprise visit to the mining areas adjoining forests and the cancelled leases in forest areas.

OBSERVATIONS AND CONCLUSIONS

13.
The CEC, after going through the submissions made by the applicant, the State Government, the MoEF and the site inspection reports of Shri M.K. Sharma and after hearing all the concerned parties, finds that prior to the intervention by this Hon’ble Court, rampant illegal mining had been going on in Shivpuri District.  This could not have happened without the connivance of the officials of the concerned departments and the interested parties appear to have had a field day.  It was only after the intervention of this Hon’ble Court and after continuously and vigorously pursuing and monitoring the matter since then that the distressing situation in Shivpuri has been brought under control.  The following remedial measures have been taken :

presently minng is confined to 70 leases  sanctioned in the revenue/private areas;

the work on demarcation of forest boundaries by constructing masonary walls all along the forest boundary lines is being done in a phased manner and in Shivpuri District, out of 19762 pillars as per the working plan, 14381 masonary pillars have been constructed as on 31.10.2003.  The progress of work needs to be monitored to ensure that all the pillars are constructed and compliance reported; 

Task forces have been constituted at the district level consisting of Collector, Superintendent of Police and the Divisional Forest Officer among others; 

the State Government has taken various corrective measures to ensure that mining takes place only in the allotted and demarcated areas and that proper cement pillars are erected around mines. As a part of this exercise boundary disputes identified in 560 villages in Shivpuri District have been resolved and maps of Revenue and Forest Department have been corrected wherever necessary; 

the Collector, Shivpuri and DFO have submitted joint certificate on 31.8.2003 confirming that no mining leases have been sanctioned in the forest areas and no illegal mining is going on in the Shivpuri district.  This has further been confirmed by the Addl. PCCF (Protection), who inspected all the sensitive forest area of Shivpuri district on 9th and 10th October, 2003 and has confirmed that no organized illegal mining was seen during the inspection;

steps have been taken to ensure that the parties undertaking the mining do so only in the demarcated areas and do not venture out to do illegal mining in forest areas. For this purpose certain minimum distances have also been prescribed.  No objection certificate for mining activity within a distance of 250 mtrs from the forest boundary are not being issued.  Further, in the case of Madhav National Park, a distance of 5 kms has been prescribed for allowing mining activity within the forest area only. Recently a clarification has been issued that the above distance will not be applicable in cases involving renewal of mining leases.  It is desirable that the minimum distance criteria should be scrupulously followed, both  for grant of new mining leases as well as renewal cases;

the lessees have been made responsible for any illegal mining that takes place within a 2 km radius of a sanctioned quarry.;

joint Inspection Committees consisting of representatives of Revenue and Forest Departments have been set up to settle the disputes between the forest and the revenue lands and show the correct boundaries on the Revenue and Forest maps; 

the State Government has prohibited the use of power-of-attorney to prevent ‘benami’ operations of mines by influential people and there are no benami quarrying/mining leases now in Shivpuri district;

the State Government have furnished a list of 48 officials – break up being 14 foresters, 23 forest guards, 5 Forest Range Officers, one ACF, 2 SDOs and 3 DFOs against whom departmental action has been initiated for being negligent in dealing with illegal mining in their respective areas.  However, action, if any,  initiated against officials of Revenue and Mining Department has not been indicated; 

in respect of stones quarried from Shivpuri district, the commercial tax collected was zero. The State Government has now issued an order to collect the tax from the quarry owners in future and cases upto 5 years old may be investigated for the recovery of arrears on the basis of the amount of royalty paid;  

it is seen that there is only one jeep available for the flying squad at the circle level and there is no vehicle for the flying squad in Shivpuri district. This is most unsatisfactory.  It is essential that each of the five ranges is provided with a vehicle each to inspect and patrol the sensitive areas and keep illegal mining under check;

at present there is only 1-4 SAF guard in the circle which is totally inadequate.  It is necessary that each range should have 1:4 SAF guard particularly in view of the fact that many dacoit gangs are active in the area.

a matter of serious concern relates to the requisitioning of vehicles of Forest Department by the District Collector notwithstanding the laid down norms of the State Government for the requisition of the vehicles.  In the case of Shivpuri it is seen that the Collector has indiscriminately requisitioned the vehicles of the Forest Department for periods ranging from 3 to 6 months.  In this context the requisitioning of the vehicles of the Conservator of Forests for nearly 6 months shows the pathetic state of affairs in the District Collectorate of Shivpuri.  Even the Election Commission of India, after taking into account all the relevant factors, has decided that the vehicles and staff of wildlife sanctuaries/national parks will be exempted from being requisitioned for election duties.  There is therefore a lesson to be learnt from this.  Effective steps need to be taken to avoid such a situation;  

it is also seen that the personnel of the Forest Department are deployed for non-departmental works by the district administration in a random manner.  This naturally disturbs the functioning of the Forest Department and the protection work relating to forests also suffers.  The State Government may be directed to intervene and pass suitable orders so that the forest officials are not deployed for non-departmental works;

a suggestion has been made by the State Government that there should be a provision for providing flagstones to the villagers under the Nistar facility from revenue land mainly for construction of houses.  This suggestion merits consideration by the Government.  Once the villagers find that the State Government is willing to look into their genuine needs and grievances then they (the villagers) would also be enthused to come out openly in support of stopping illegal mining in forest areas by providing the necessary intelligence inputs and keeping a close watch in the sensitive areas;

a perusal of the statement indicating the action taken against the forest personnel in the cases of negligence in illegal mining in Shivpuri shows that as many as 48 officials have been proceeded against departmentally.  This includes 14 Foresters, 23 Forest Guards, 5 Forest Rangers, one ACF, two SDOs and three DFOs.   While the departmental proceedings against the DFOs are yet to be finalized, the remaining cases relating to Foresters, Forest Guards, Forest Rangers, ACFs’ and SDOs have by and large been finalized and the punishment given ranges from censure to stoppage of one increment or two increments or three increments but with non-cumulative effect.  In a few cases, inquiry is still in progress while in the case of one Forest Ranger, the charge-sheet has been terminated.  Keeping in view the gravity of the matter and the extent of illegal mining that has taken place in Shivpuri district, it appears that most of the forest officers have got away lightly.  Even in the cases which have been finalized and the punishment has been awarded, it is not clear whether these officials have filed appeals and if so what is the status of these appeals.  

It is also seen that while the State Government has furnished the list of officials of the Forest Department against whom action has been initiated, no such list has been furnished with reference to the officials of the Revenue and Mining Departments who too must have played a dubious role in the large scale illegal mining. It is necessary that the State Government of Madhya Pradesh as in the case of Forest Department, identify the personnel of the Revenue and Mining Departments also in the cases of negligence in illegal mining and thereafter initiate prompt action.  The State Government may be directed to submit a compliance report in this regard in ninety days;

xviii)
considering the extent of illegal mining and the long period over which this was allowed to continue, a question arises about the role of the senior officers in the concerned departments. The role of the then Minister, Shri K.P. Singh is also very suspect.  Shri M.K. Sharma, in his interim report, has stated that though no clear evidence of involvement of Shri K.P. Singh has been found in the illegal mining trade from the investigation carried out so far, there are reasons to believe that the same cannot be ruled out and the matter needs to be investigated further; and

keeping in view all the facts and circumstances leading to illegal mining on such a  large scale especially in forest areas in Shivpuri district, investigation by an impartial agency which has some credibility and which would not come under undue pressure may be assigned this task.  

RECOMMENDATIONS

14.
As stated earlier, after intervention by this Hon’ble Court, rampant illegal mining earlier taking place in Shivpuri district has been by and large brought under control.  However, in view of the earlier experience, it is necessary that sustained efforts and continued monitoring is done to ensure that after disposal of this IA, the illegal mining does not restart.  With the above background, following specific recommendations are made:

there should be no relaxation in the strict implementation/enforcement of the various measures initiated after intervention of the Hon’ble Supreme Court to curb illegal mining in the forest areas of Shivpuri.  The Principal Chief Conservator of Forests and the Chief Secretary of Madhya Pradesh should periodically review the status of effectiveness of protective measures taken in Shivpuri.  The status of implementation of various measures for controlling illegal mining in Shivpuri should be placed before this Hon’ble Court through an affidavit to be filed by the Chief Secretary, Madhya Pradesh every six months;

no mining lease including renewal of mining leases should be permitted upto 250 mtrs. From the boundary of any forest area.  All existing mining leases, including mining leases renewed, should be cancelled forthwith;

no mining lease should be sanctioned/renewed without the Forest Department issuing ‘No Objection Certificate’ to the  effect that the mine is located atleast 250 mtrs.  away from the forest area and that the proposed mining lease is not likely to adversely affect conservation and protection of forest.  Similarly, no transit pass-book even for the existing mines, should be issued without obtaining the NOC from the Forest Department;

a time bound plan for rehabilitation and afforestation of abandoned mines in Shivpuri district should be prepared by the State of Madhya Pradesh within three months and placed before this Hon’ble Court;

as suggested by the Regional CCF, Bhopal in respect of   mines located within two kms. from the forest areas, the transit passes should be issued only after physical verification of the mined area.  The local Forest Protection Committee/ Village Protection Committee may be involved in physical verification;

stern action should be taken against the officials of the Revenue Department and Mines Department, who had directly/indirectly caused large scale illegal mining in Shivpuri.  An action taken report should be filed by the Chief Secretary, Madhya Pradesh through an affidavit within six months giving details of action taken against the concerned officials.  The above ATR should also include details of final action taken against the concerned forest officials;

the vehicles of the Forest Department should not be requisitioned by the Collector, Shivpuri, except in exceptional circumstances and that too not for long periods.  In such circumstances, before requisitioning the vehicles, the Collector, Shivpuri should issue a certificate to the effect that no other vehicle including of subordinate revenue official is available for requisition.  Such vehicles should be requisitioned for the bare minimum period.  Similarly, no forest officials involved in protection duty, should be requisitioned for any non-forestry or other miscellaneous activity by the District Collector except in exceptional circumstances for the bare minimum period; 

the present ban on ‘benami’ mining through power of attorney should be continued  on a permanent basis;

in view of the repeated violations of this Hon’ble Court’s order which continued and were detected even when the Court Commissioner, Mr. M.K. Sharma, Additional Director General of Forests was on a site visit, it has become necessary that the beneficiaries of the illegal mining activity are made liable towards the payment of exemplary compensation for the destruction of the forest land and blatantly defying this Hon’ble Court’s orders.  It is therefore imperative that the Government of Madhya Pradesh identify and fix the responsibility on the lease holders of the adjoining mines including the actual beneficiaries as also the power of attorney holders of such lease holders for the illegal mining done in the forest areas.  In all such cases exemplary compensation equal to the market price of the mined material should be assessed and recovered from such lease holders/actual beneficiaries;

keeping in view the special problems of the area the Chief Secretary and the Principal Chief Conservator of forests of Madhya Pradesh should periodically review the need and availability of vehicles, police personnel, etc. and take appropriate action. They should also review the progress of fixing responsibility for illegal mining on the adjoining lease holders/actual beneficiaries as stated above; and 

feasibility of supplying flagstone under Nistar Rights from the revenue land to the local villagers should be examined by the State Government.

This Hon’ble Court may please consider the above recommendation and may please pass appropriate order in the matter. 

(M.K. Jiwrajka)

Member Secretary

Dated : 20.7.2004

Date:
20/07/2004

I.A.  No.:
742 AND 743

Date of hearing:
28/03/2003, 09/04/2003, 19/12/2003

Issues Dealt With:
Recommends that State of Rajasthan be asked to take the necessary steps for accepting the payment towards the compensatory afforestation and allied charges from the applicant mining lease holders in terms of MoEF’s letter dated 12.5.1998 by which approval in principle had been accorded for mining of serpentine in 42.14 ha. of forest land in forest block Pagara, Range Antri, District Dungarpur


These IAs have been filed seeking the issue of directions to the State of Rajasthan to process their case for the  grant of mining lease in the forest area for which the approval in principle has already been accorded by the Ministry of Environment & Forests.  The following relief have been sought in the main IA :

“a)
implead the applicants as party respondents in the above mentioned Writ Petition ( C) No. 202/95;

b) direct the State Government to further process the application for grant of mining lease with immediate effect;

c) allow the user agencies to comply with the stipulated conditions complied within the stipulated period of 5 years from the date of grant of Stage-I clearance given on 5.5.1998;

d) pass such order or orders which this Hon’ble Court deems fit and proper in the facts and circumstances of the case.”

ISSUES INVOLVED


A proposal for the mining of serpentine in 42.14 ha. of forest land in forest block Pagara, Range Antri, District Dungarpur of Rajasthan was submitted by the State of Rajasthan on 7.1.1997 to the MoEF seeking the approval of the Central Government under Section 2 of the Forest  (Conservation) Act (FC Act).  The MoEF while according the in principle approval on 12.5.1998 also indicated that approval under Section 2 of the FC Act would be accorded after receipt of compliance report from the State Government regarding the transfer and mutation of the equivalent non-forest land for carrying out compensatory afforestation, transfer of cost of compensatory afforestation over the equivalent non-forest land and the penal compensatory afforestation over 136.56 ha. of degraded forest land.


The said proposal was for a cluster of 28 mining leases and included mining leases of the three applicants.  Pending receipt of the compliance report from the State of Rajasthan, the MoEF vide letter dated 2nd July, 1998, accorded temporary working permission for a period of 9 months in the already broken up area.  Subsequently on 6th February, 2002, the formal approval for mining of serpentine in 30.7 ha. of forest land in favour of 19 lease holders was accorded by the MoEF subject to certain conditions.  This formal approval did not include the mining leases of the applicants.


The present application has been filed for directing the State of Rajasthan to send the compliance report to the MoEF and to accept the money from the applicants towards compensatory afforestation etc.    

SUBMISSIONS MADE BY THE APPLICANTS


The submissions made by the applicants are summarized as under :

i) that after the Stage-I approval was accorded by the MoEF, the applicants had sent demand drafts towards payment for the compensatory afforestation to the State Government and the same was refused by the Mines Department without assigning any reason.  The demand drafts were returned stating :

“…the Demand Draft received with reference letter,  is returned as enclosed herewith this letter till final decision is taken by the Government.  You shall be informed about the Government decision in future.”

The applicants thereafter made several applications and representations to the Forest Department of the State but failed to elicit any response  and in the process 3-1/2 years have elapsed.  

ii) that the State Government refusal to accept the Demand Drafts is deliberate so that the applicants are prevented from fulfilling the conditions prescribed for Stage-I clearance issued by the MoEF.;

iii) that if the State Government prevents the applicants from complying with the conditions stipulated in the in principle approval (Stage-I clearance) i.e. depositing of money towards compensatory afforestation, for five years then as per this Hon’ble Court’s order dated 8.9.2000, such in-principle approval would have to be summarily revoked; and

iv) since 3-1/2 years have already lapsed and the State Government is not taking any decision in the matter, the applicants are unable to comply within a period of five years the conditions stipulated in the Stage-I clearance.  The applicants are finding themselves helpless and with the time running out had  no option but to approach the Hon’ble Court for seeking direction to the State Government to process the cases of the applicants for grant of mining leases.

SUBMISSIONS MADE BY THE STATE OF RAJASTHAN


The submissions made by the State of Rajasthan are summarized as under :

i) that the applications for grant of mining lease have been filed by the applicants without making a complete and faithful disclosure of all the facts and orders.  There has been deliberate concealment of relevant documents and orders which has enabled the applicants to make a false claim, which is not tenable either on facts or in law;

ii) that the applicants have mentioned in their application an order dated 5/12.5.1998 issued by the MoEF which is purported to be a Stage-I clearance.    The said letter No.8/120/96-FC dated 5/12.5.1998 is actually a letter issued by the MoEF laying down the guidelines/norms for the granting of permission for mining in the forest block Pagara, Range Antri, District Dungarpur, Rajasthan;

iii)  that the MoEF vide letter dated 24.6/2.7.98 have laid down conditions/norms whereby the temporary working permission was granted only to work in the  already broken up area, for a period of nine months.  There was a specific embargo on the State Government that no fresh area was to be  broken up by the user agency;

iv) that following the above norms, the MoEF vide letter dated 6.2.2002 had granted the final permission for mining in the forest block Pagara, Range Antri, District Dungarpur whereby 30.70 ha. of forest land was granted to 19 lease holders in respect of the already broken up/worked areas.  The applicants were not granted mining leases in the areas they had applied for as the same were unbroken and unworked;

v) that the State Government has granted mining leases to 19 lease holders in 30.70 ha. in the forest land in the forest block  Pagara, Range Antri, Distt. Dungarpur as per the orders of the Central Government to the exclusion of the applicants because the forest area they had applied for were not broken/un-worked; and

vi) that the State Government is meticulously obeying and following the order issued by the Hon’ble Supreme Court.

OBSERVATIONS AND CONCLUSIONS

On examination of the issues raised in the application and submissions made by the State of Rajasthan, it is seen that the approval in principle for mining of serpentine in 42.14 ha,. of forest land in forest block Pagar, Range Antri, District Dungarpur was accorded by the MoEF on 12.5.1998 on the basis of a formal proposal dated 7.1.1997 filed by the State of Rajasthan under the FC Act.  The said approval in principle included the mining leases of the applicants.  As per the guidelines issued  for the implementation of the FC Act, the approvals are accorded in two stages.  In the first stage, approval in principle is accorded which normally stipulates transfer and mutation of equivalent non-forest land for compensatory afforestation and payment of necessary amount  towards the compensatory afforsestation to the Forest Department.  After the receipt of the compliance report in respect of the above conditions, the formal approval (Stage-II clearance) is accorded under Section 2 of the FC Act.  In the meanwhile in respect  of the mining leases the MoEF had accorded temporary working permission with a view to ensure that  the mining operations do not suffer.

Accordingly, in the instant case the approval in principle (Stage-I clearance) was accorded by the MoEF on 12.5.1998 for 42.14 ha of forest land for 19 mining leases and pending receipt of the compliance report from the State Government, temporary working permission  for 9 months was accorded on 2nd July, 1998.  After receipt of the compliance report from the State Government in respect of 19 mining lease holders (out of  28 lease holders) the formal approval was accorded (Stage-II clearance) on 6.2.2002.  Since the compliance report was not sent by the State Government in respect of  the remaining nine mining leases, the formal approval did not include  the mining leases of the applicants.

Since the approval in principle for the mining leases of the applicants had already been accorded by the MoEF on the basis of the proposal moved by the State Government l logically the State Government should have seen to it that the payment for the compensatory afforestation etc. was made by  the applicant lease holders and after the receipt of the same the State Government should have sent the compliance report to the MoEF. However, the State of Rajasthan, for unexplained reasons, did not accept the demand drafts sent by the applicant lease holders    The contention of the State of Rajasthan that the MoEF’s letter dated 12th May, 1998 is not a Stage-I clearance letter (approval in principle) but is in the form of guidelines/norms for grant of permission for mining in the forest block Pagara, Range Antri, District Dungarpur is not acceptable.  On the contrary the said letter is  an approval in principle (Stage-I clearance) for mining leases and has been accorded on the basis of the  formal proposal sent by the State of Rajasthan under the FC Act.


In the circumstances even at this belated stage it will be in order if the State of Rajasthan takes appropriate steps for accepting the payment towards the compensatory afforstation from the applicant mining lease holders and then sends the compliance report to the MoEF for seeking the formal approval for their mining leases under the FC Act.  However, if the State of Rajasthan, for any valid reason is of the view that the forest land should not be used for mining, they may accordingly take a formal decision to either withdraw the proposal or not to send the compliance report for issuing the formal approval under the FC Act. 

RECOMMENDATION

Considering the above, the CEC recommends that the State of Rajasthan may be asked to take the necessary steps for accepting the payment towards the compensatory afforestation and allied charges from the applicant mining lease holders in terms of MoEF’s letter dated 12.5.1998 by which approval in principle had been accorded for mining of serpentine in 42.14 ha. of forest land in forest block Pagara, Range Antri, District Dungarpur.  In case the State of Rajasthanfor any reason  is not in favour of allowing the use of the forest land for mining activity by the applicant lease holders, they may take a formal decision accordingly under intimation to the applicant lease holders giving reason for such a decision.

This Hon’ble Court may please consider the above recommendations and may please pass appropriate order in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated : 20.7.2004

Date:
22/07/2004

I.A. Nos.:
205-206, 645, 723-724, 737, 738-739 & 763

Date of Hearing:
24/09/2003, 29/09/2003, 31/10/2003, 17/02/2004 

Issues Dealt With:
Recommends that all above I.A.s be dismissed.

I.
IA No. 205 & 206 of 1997

SUBMISSION MADE BY THE APPLICANT

1.
These IAs’ have been filed by the Nilambur Taluk Saw Mill Owners Association, Nilambur, Kerala seeking direction to the State of Kerala against interfering with the operation of the saw mills operated by the applicant association members. As per the application, the members of the applicant association are operating saw mills under license granted to them by the respective Panchayats.    The Government of Kerala vide order dated 11.11.92 directed that the saw mills would now require no objection certificate from the concerned District Forest Officer showing that the said mills are not situated within a distance of five kms from any reserved forests.  From 1997-98, the Panchayats refused to accept the saw mill license fee due to above directions.  

2.
It is also stated that the Expert Committee constituted by the State of Kerala pursuant to this Hon’ble Court’s order dated 12.12.96 has inter alia recommended an optimum distance of five kms from the forest for the purpose of establishment of saw mill without affecting the already existing licensed saw mills.  The saw mills have not violated any forest laws and are not involved in any illegal felling.   Most of the saw mills requirement is being met from the timber obtained from the non forest area.  Considering the above, the closure of applicant association member’s saw mills is extremely drastic and therefore the State of Kerala should be restrained from closing them.

OBSERVATION AND CONCLUSION

3.
In Kerala since 1992 the establishment of saw mills within a distance of five kms radius from the forest is not permitted. As per the Government order dated 11.11.1992 the “No Objection Certificate” from the Forest Department is required for establishing the new saw mills.  The Expert Committee constituted by the State of Kerala pursuant to this Hon’ble Court’s order dated 12.12.96 has also recommended that no saw mills should be allowed to be established within a radius of 5 kms from the forest.  However, the Expert Committee did not recommend the shifting of the existing licensed saw mills. This Hon’ble Court by order dated 30.10.02 has directed the closure of all unlicensed saw mills in the country.

4.
The applicant has not filed any documents to establish that the members of the applicant association are having licensed saw mills and that the licensed saw mills are being closed down by mis-interpreting this Hon’ble Court’s order dated 12.12.96 and 30.10.02 or the Forest Department’s order dated 11.11.92. None appeared on behalf of the applicants during the hearings.

5.
In view of the above, the CEC is of the view that there is no need to interfere with the State of Kerala’s order dated 11.11.92 directing that no saw mills are to be allowed to be established within a radius of five kms from the forest and that for establishing the new saw mills the “No Objection Certificate” from the Forest Department is required. 

6.
 It is therefore recommended that IA No. 205 and 206 of 1997 filed by the Nilambur Taluk Saw Mill Owners Association, Nilambur, Kerala may please be dismissed.

II.
IA No. 645 of 2002 

7.
IA No. 645 in IA No. 620 has been filed by Mr. Santosh Bharti regarding alleged illegal mining which is taking place in Shivpuri District of Madhya Pradesh.  During the course of the hearing held before the CEC on 17.2.04, the applicant wanted to withdraw the application on the ground that in view of subsequent IAs’ filed by him and various orders subsequently passed by the Hon’ble Court regarding mining in Shivpuri District, the IA has now become infructuous.

8.
In view of the above, it is recommended that IA No. 645 may please be dismissed as withdrawn.

III.
IA No. 723-724, 737 and 738-739

9.
IA No. 723-724 have been filed by the Andaman & Nicobar Islands Small Scale Wood Based Industries Association for  Intervention and clarification/modification of this Hon’ble Court’s order dated 23.11.2001 in IA No. 502 of 1999

10.
IA No. 737 has been filed by the Andaman & Nicobar Islands Administration seeking lifting of ban on felling of naturally grown trees in relaxation of this Hon’ble Court’s order dated 10.10.2001 and 23.11.2001 in respect of certain development projects for which forest and environmental clearances have been granted by the MoEF.

11.
IA No. 738 and 739 have been filed by Andaman Furniture Industries Association for clarification/modification of this Hon’ble Court’s order dated 23.11.2001 in IA No. 502 so that the existing stock of logs available with the Forest Departments and others may be permitted to be used.

12.
In these  IAs following relief have been sought :

IA No. 723

“(a)
Permit the applicant to intervene in the present proceedings;

(b) Pass any other or further orders as this Hon’ble Court deems fit and proper in the facts and circumstances of the case. “ 

IA No. 737

“a)
Lift the ban on felling of naturally grown trees.  In respect of the above said development projects for which forest and environmental clearances have already been obtained from the Ministry of Environment and Forests, Govt. of India.

b)
Pass such further order or orders as this Hon’ble Court may deem fit and proper on the facts and in the circumstances of the case.”

IA No. 738-739

“a)
Clarify/modify its order dated 23.11.2001 to the extent that the members of the Applicant Association can utilize, process and convert the wood/timber obtained

 from the trees felled in Andaman and Nicobar Islands prior to 10.10.2001 and that are lying in stock in the depots of Forest Department or other stockists; and
b)
Pass any other or further orders as may be deemed fit and proper in the circumstances of the case.”

OBSERVATIONS AND RECOMMENDATIONS

13.
This Hon’ble Court by order dated 10.10.2001 in IA No. 502 of 1999 filed by the Society for Andaman & Nicobar Ecology (SANE), The Bombay Natural History Society and Kalpavriksh, Pune, prohibited cutting of naturally grown trees  in Andaman & Nicobar Islands.  For the sake of convenience, the operative para of the said order is reproduced below :


“……In the meantime, the cutting of naturally grown trees in any ongoing projects or otherwise, except plantation wood, is prohibited from being cut,”

14.
This Hon’ble Court by order dated 23.11.2001 in IA No. 502 directed appointment of Mr. Shekhar Singh as a Commissioner to give a report on the state of the forest and other allied matters of 

Andaman & Nicobar Islands and directed to ensure compliance of its earlier order dated 10.1.2001.   For the sake of convenience, the relevant portion of the said order is reproduced below :


“…Till further orders the Administrator, Andaman & Nicobar Islands is directed to ensure compliance of this court’s order dated 10.1.2001, namely, no naturally grown tree will be cut by any one and no saw-mill, veneer or plywood factory shall utilize any naturally grown trees without further orders from this Court…”

15.
Subsequently, after considering the report of the Court Commissioner, Shri Shekhar Singh,  detailed directions regarding felling of trees, working of wood based industries, extraction of sand, transportation of timber and timber products from Andaman & Nicobar Islands and other related issues have been issued by this Hon’ble Court by order dated 7.5.2002.  Thereafter, this Hon’ble Court’s earlier orders dated 10.10.2001 and 23.11.2001 are no more operative.  

16.
In view of above, IAs No. 723-724, 737 and 738-739 seeking clarification/modification of this Hon’ble Court’s order dated 10.10.2001 and 23.11.2001 have become infructuous.  It is therefore recommended that these IAs may be dismissed as infructuous.

IV.
IA No. 763

17.
This IA has been filed by M/s Andaman Sea-Sand Industrial Cooperative Society Limited for impleadment.  

18.
The main issue raised in this IA is that the recommendation of Shri Shekhar Singh, Court Commissioner that sand mining should be completely stopped in the Andaman & Nicobar Island should not be accepted and that instead as per the additional affidavit dated 22nd March, 2002 filed by the Union of India, the mining of sand may be phased out at the rate of 20% reduction per year till it reaches 33% of the present mining level.  

19.
 After considering the report of the Court Commissioner, Shri Shekhar Singh, detailed directions regarding felling of trees, working of wood based industries, extraction of sand, transportation of timber and timber products from Andaman & Nicobar Islands and other related issues have been issued by this Hon’ble Court by order dated 7.5.2002.  In the above order, on the basis of the MoEF’s affidavit, the Hon’ble Court has directed that the extraction of sand shall be phased out @ minimum 20% per year on reducing balance basis to bring the sand mining to the level of 33% of the present level of mining within a maximum period of five years. 

20.
In view of above, the IA No. 763 has now become infructuous. It is therefore recommended that this IA may be dismissed as infructuous.

(M.K. Jiwrajka)

Member Secretary

Dated:22.7.2004

Date:
23/08/2004

I.A.  No.:
477

Date of hearings:
25/08/2003, 23/09/2003, 17/10/2003, 31/10/2003, 07/01/2004, 16/02/2004
Issues Dealt With:
IA draws attention to an incident which occurred 15-16 August, 1999 at Damoh (MP); alleges that the officials of the Forest Department wanted to destroy all the official records related to the subject matter of IA No. 257 of 1997 and the police station, Damoh refused to register the complaint; recommends proper enquiry by authorities.

This IA was filed before the Hon’ble Supreme Court on 16th August, 1999 on behalf of Shri Santosh Bharti drawing attention to an incident which occurred on the intervening night of 15-16 August, 1999 at Damoh (MP).  It was alleged that the officials of the Forest Department, that night, wanted to destroy all the official records related to the subject matter of IA No. 257 of 1997 and had kept their office open at odd hours in the night on a National Holiday.  The applicant on learning about this, accompanied by some persons, went to lodge a complaint at the police station, Damoh.  The police refused to register the complaint.  The applicant and others then sat on a peaceful dharna outside the Forest Office at Damoh so that the important official records are not destroyed.  Shortly thereafter the armed police officials went to the dharna site and beat up the applicant and others. 
2.
The applicant has prayed for the following :

“a)
order an investigation into the incident which occurred on intervening night of 15-16 August, 1999 at Damoh (MP) by an independent and impartial investigating agency free from the administrative and authoritative control of State of MP;

b)
direct the respondent to provide best possible medical treatment for the injuries sustained by applicant and others who were brutally beaten up by the police;

c)
direct the independent investigative agency to identify the guilty officials responsible for the incident dated 15-16 August, 1999; 

d)
exempt the applicant for filing this application without affidavit as the applicant is seriously injured and admitted in ICU of Damoh District Hospital; and 

e)
pass any further order/s as this Hon’ble Court may deem fit in the facts and circumstances of the case. “

 3.
This IA was listed before the Hon’ble Supreme Court from time to time and in pursuance of the various orders of the Hon’ble Court, several affidavits were filed and reports from the CBI were also received.   Pursuant to this Hon’ble Court’s order dated 6.9.99, seven police officers namely S/Shri (1) P.S. Bara, the  then Additional Superintendent of Police, Damoh, (2) R.K. Sen, the then City Superintendent of Police, Damoh,  (3) A.P. Tiwari, the then Inspector, Damoh, (4) Vinod Chaubey, the then Sub-Inspector, Damoh, (5) Hempal Singhai, the then Sub-Inspector, Damoh, (6) L.S. Mishra, the then Sub-Inspector, Damoh, and (7) Narayan Singh, the then Asstt. Sub-Inspector, Damoh, were placed under suspension with effect from 8.9.1999.  The suspension of these police officers was revoked on 21.12.2001 in compliance of this Hon’ble court’s order dated 23.11.2001.  Thus, these police officers remained under suspension for about 27 months. 

4.
Pursuant to this Hon’ble Court’s order dated 6.9.99, the CBI took up the matter for investigation and inquiry report dated 20.1.2000 was filed before this Hon’ble Court.  In the said inquiry report, the CBI had recommended the following action in para 74 of the report :

a) Prosecution of Santosh Bharti, Anurag Hazari, O.P. Jain, Virender Aggarwal, K.K. Tiwari, Bharat Chaubey, Lokesh Gangra, Mukesh Soni u/s 147, 447, 427 and 323 IPC.

b) Prosecution of Inspector A.P.Tiwari, Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and Head Constable  Madhur Goswami u/s 325/323 IPC, Inspector Tiwari is additionally to be charged u/s 167 IPC for preparing incorrect records regarding the arrest of O.P. Jain & K.K. Tiwari.

c) Departmental action against S/Shri P.S. Bara, Additional  SP; R.K. Sen, City SP; Inspector A..P.  Tiwari, Sub-Inspectors  H.P. Singhai, Vinod Chaubey, L.S. Mishra and Assistant Sub-Inspector Narain Singh; and 

d) A self-contained note to be sent to the Govt. of Madhya Pradesh in respect of A.K. Bhatt, Incharge DFO, Damoh and C.B. Tirkey, SDM, Damoh. 

5.
This Hon’ble Court on 28.2.2000 while disposing  of the IAs No. 477-480 directed the CBI and State Government to file an Action Taken Report as contained and stipulated in paragraph 74 and 75 of the CBI’s report within eight weeks.  The relevant part of the Hon’ble Court’s order dated 28.2.2000 is reproduced below :


“Pursuant to the orders of this Court, the CBI has submitted a report which is taken on record.  Copies of this report dated 20th January, 2000 be given to the counsel for the State of Madhya Pradesh and Shri Prashant Bhushan, Advocate.


No further orders need be passed except that we direct further action be taken as contained and stipulated in paragraphs 74 and 75 of the said report.  Action Taken Report by the CBI and the State Government will be filed within eight weeks from today.


I.As stand disposed of”

6.
Pursuant to the aforesaid order, the State of Madhya Pradesh and the CBI filed Action Taken Report (ATR) through affidavit dated 28.2.2003 and 17.7.2003 before the Hon’ble Supreme Court. Both the affidavits of the State of Madhya Pradesh and the report of the CBI were listed before the Hon’ble Supreme Court on 1st August, 2003 when the Hon’ble Court directed that “let this IA be examined by the CEC. “
7.
This report is being filed after examining the ATRs and hearing the parties during the hearings held on 25.8.2003, 23.9.2003, 17.10.2003, 31.10.2003, 7.1.2004 and 16.2.2004.

ACTION TAKEN REPORT FILED BY THE STATE OF MADHYA PRADESH

8.
The State of Madhya Pradesh has filed the Action Taken Report through an affidavit dated 28.2.2003 by the Addl. S.P. Damoh. In the ATR it is stated that  departmental enquiries against Shri P.S. Bara, Addl. S.P., Shri R.K. Sen, City S.P., Inspector A.P. Tiwari, Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and ASI Narayan Singh were held by the Inspector General of Police, Jawaharlal Nehru Police Academy, Sagar (MP). The enquiry has found that Shri R.K. Sen, the then City S.P. and Inspector A.P. Tiwari were guilty of not maintaining contemporaneous records regarding use of cane charge by the police.  The punishment “censure” has been imposed on them.  No evidence was found against the other five officers/employees.  Hence the charges were not proved and it was decided to close cases against them. 

ACTION TAKEN REPORT SUBMITTED BY CBI 

9.
The Action Taken Report was filed by the CBI on 17.7.2003 before the Hon’ble Supreme Court and the details are as under :

a) Charge sheet against Santosh Bharti, Anurag Hazari, O.P. Jain, Virender Aggarwal, K.K. Tiwari, Bharat Chaubey, Lokesh Gangra and Mukesh Soni u/s 147, 447, 427 and 323 IPC was filed in the court of Spl. Judicial Magistrate, CBI cases, Jabalpur.

b) Charge sheet against Inspector A.P. Tiwari u/s 325, 323 and 167 IPC and S/s H.P. Singhai, Vinod Chaubey, L.S. Mishra and HC Madhur Goswami u/s 325/323 IPC was also filed in the court of Spl. Judicial Magistrate, CBI cases, Jabalpur.

c) Departmental action against S/Sh. P.S. Bara, Additional SP, R.K. Sen, City SP, Inspector A.P. Tiwari, Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and Assistant Sub-Inspector Narayan Singh was referred to the Govt. of Madhya Pradesh and the proceedings of departmental action are going on.

d) A self contained note was sent to the Govt. of Madhya Pradesh in respect of A.K. Bhatt, incharge of DFO, Damoh and C.B. Tirkey, SDM, Damoh. 

SUBMISSIONS MADE BY THE APPLICANT

10.
The applicant has termed the compliance report as nothing but an eye wash.  He has alleged that the mild punishment of censure for such grievous charge is a fraud.  Further, he has stated that in view of the clear recommendations of the CBI contained in para 74 of its final report to charge these police officials under the various provisions of IPC there was no occasion for the Enquiry Officer to exonerate almost all the police officers in the departmental enquiry.  The applicant has submitted that the report of the Enquiry Officer may be disregarded and a fresh departmental enquiry may be ordered. 

11.
The applicant has also stated that the State Government has not indicated as to what action has been taken by the prosecuting agency to prosecute the officials on the basis of the recommendation of the CBI and what is the stage of the prosecution.  The CBI in its report has stated that prima facie a case under Section 325/323 IPC has been made out against the five  police officials namely Inspector A.P. Tiwari, Sub-Inspector (SI)  Vinod Chaubey, S.I. L.S. Mishra, S.I. H.P. Singhai and Head Constable Madhur Goswami.  The CBI has further recommended to additionally prosecute Inspector A.P. Tiwari under Section 167/C IPC for forging the record to show the arrest of Shri O.P. Jain from the bus stand and that of Shri K.K. Tiwari on the spot. 

12.
The applicant has submitted that the report of the Enquiry Officer pursuant to the departmental enquiry conducted may be disregarded and a fresh enquiry may be ordered in the matter.  The applicant has also prayed that the State of Madhya Pradesh and the CBI may be asked to file an action taken report giving details regarding the prosecution of the police officers. 

OBSERVATIONS AND CONCLUSION

13. The CEC, after hearing the parties and after going through the submissions and documents, makes the following observations: 

i) pursuant to the Hon’ble Court’s order dated 16.8.1999, the CBI had carried out investigation into the alleged incident of brutal attack on Shri Santosh Bharti and others in the night of 15th August, 1999 in front of the DFO, Damoh’s office at Damoh;

ii) in the CBI report dated 20.1.2000, copies of which were made available to the State of Madhya Pradesh as well as to the applicant, prosecution of five police officers namely Inspector A.P. Tiwari, Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and Head Constable Madhur Goswami was proposed. The CBI had also recommended the prosecution of Shri Santosh Bharti and others.  In addition, departmental action against seven police officers  namely S/Shri P.S. Bara, Addl.S.P., R.K. Sen, City SP, Inspector A.P. Tiwari, Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and Assistant Sub-Inspector Narayan Singh was recommended (these seven police officers had remained under suspension for about 27 months pursuant to this Hon’ble Court’s order dated 6.9.1999) and a self-contained note in respect of the conduct of Shri A.K. Bhatt, in charge DFO, Damoh and Shri C.B. Tirkey, SDM, Damoh was to be sent to the State of Madhya Pradesh for appropriate action;

iii) IA No. 477 was disposed of by this Hon’ble Court by order dated 28.2.2000 with the direction that further action be taken as per paragraphs 74 and 75 of the CBI report and that action taken report by the CBI and the State Government will be filed within eight weeks.  Subsequently, this Hon’ble Court, by order dated 1.8.2003, directed the CEC to examine the IA;

iv) the departmental enquiry held has found Shri R.K. Sen, the then City S.P. and Inspector A.P. Tiiwari, guilty of not maintaining contemporaneous record regarding use of cane charge by the police and the punishment of ‘censure’ has been imposed on them.  Further, the period of suspension was considered as the period of service with the condition that only the suspension allowance received during the period of suspension from 8.9.99 to 21.12.2001 be paid to them. Other charges framed against them were found to be not proved;

v)  the departmental inquiry against the other five  police officials namely Shri P.S. Bara, Addl. S.P., Sub-Inspectors Vinod Chaubey, Hempal Singhai, L.S. Mishra and A.S.I. Narayan Singh, was closed as no evidence was found against them  and the charges therefore were not proved.  In their cases the suspension period from 8.9.99 to 21.12.2001 has been taken into account for all purposes;

vi) the State Government of Madhya Pradesh and the CBI have not provided details  about the progress made in the Court of Spl. Judicial Magistrate, CBI cases, Jabalpur regarding the cases filed against five police officers, Mr. Santosh Bharti and others. 

vii) the State Government of Madhya Pradesh  has not provided details of the action taken, if any,  on the self-contained note sent by the CBI to the State Government in respect of Shri A.K. Bhatt, in charge of DFO, Damoh and C.B. Tirkey, SDM, Damoh; 

viii)  after considering that the CBI had reached specific conclusion about preparation of incorrect records regarding the arrest of Shri O.P. Jain and Shri K.K. Tiwari etc. and the cases have been filed by the CBI  u/s 325/323 and 167 IPC against Inspector A.P. Tiwari and Sub-Inspectors H.P. Singhai, Vinod Chaubey, L.S. Mishra and H.C. Madhukar Goswami u/s 325/323 IPC in the Court of Special Judicial Magistrate, CBI cases, Jabalpur, the findings of the enquiry officer in the departmental proceedings that there was no evidence against the  Sub-Inspectors Shri Vinod Chaubey, Shri Hempal Singhai, and Shri L.S. Mishra,  is not understood. The departmental proceedings need to be reviewed to ensure the objectivity and impartiality of these   proceedings.

RECOMMENDATIONS
14.
Keeping in view the above facts and circumstances of the case, the CEC makes the following recommendations :

i) the concerned Divisional Commissioner should be asked to review the departmental enquiries held against the seven police officials to determine that these enquiries have been carried out objectively and impartially.  In case it is found otherwise, the departmental enquiries should be conducted de novo;

ii) the State of Madhya Pradesh should take appropriate action on the self-contained note sent by the CBI to the Govt. of Madhya Pradesh in respect of Shri A.K. Bhatt, in charge of DFO, Damoh and Shri C.B. Tirkey, SDM, Damoh;

iii) the State of Madhya Pradesh and the CBI may be directed to engage reputed and experienced counsel to pursue and handle the cases  filed in the court of Special Judicial Magistrate, CBI cases, Jabalpur so that they are taken to their logical end.

This Hon’ble Court may please consider the above recommendations and may please pass appropriate order in the matter.

(M.K. Jiwrajka)

Member Secretary

Dated : 23.8.2004

Date:
24/01/2005
I.A. NO.:
760-761

Date of hearing:
26/09/2002, 25/02/2003, 22/08/2003, 15/09/2003, 21/10/2003, 07/11/2003, 20/09/2004

Issues Dealt With:
Recommends Karnataka Power Corporation Limited be permitted to lay the 220 KV transmission line through Shettihalli Wildlife Sanctuary; conditions applied are to deposit 5% of the project cost subject to a minimum amount of Rs. one crore in the compensatory afforestation fund and obtain approval under the Forest (Conservation) Act. 

These IAs have been filed by the Karnataka Power Transmission Corporation Limited, a wholly owned undertaking of  the Government of Karnataka, seeking this Hon’ble court’s permission for laying of 220 KV  transmission line through Shettihalli Wildlife Sanctuary, Sakrebail in Karnataka for evacuation of power from the Hydro Power Station at Varahi to the receiving station near Shimoga city.  In the main application, the following prayers have been made :

“(i)
permit the applicant to complete the line by clearing of the forest to the extent of only 9 kms. which is absolutely necessary within Wildlife Sanctuary at Sakrebail;

(i) issue an appropriate direction to the Government of India to consider and grant forest clearance for projects for transmission lines as and when required, as electricity lines have to go through the forest at one place or the other;

(ii) pass such other or further orders as this Hon’ble Court may deem fit and proper.”

2.
Pursuant to this Hon’ble Court’s order dated 9.5.2002, these IAs alongwith the other IAs were referred to the CEC for examination and giving its recommendations.  This report is being filed after examining these IAs during the hearings held on 26.9.2002, 25.2.2003, 22.8.2003, 15.9.2003, 21.10.2003, 7.11.2003, and 20.9.2004.

BACKGROUND

3.
This Hon'ble Court by order dated 14.2.2000 in I.A. No. 548 has prohibited felling of trees, grasses etc. in National Parks and Sanctuaries.  For the sake of convenience, the operative part of the order is reproduced below:

"…………………………………………………………………Issue notice to all the respondents.  In the meanwhile, we restrain respondents Nos. 2 to 32 from ordering the removal of dead, diseased, dying or wind-fallen trees, drift wood and grasses, etc. from any National Park or Sanctuary or forest.  If any order to this effect has already been passed by any of the respondent-states, the operation of the same shall stand immediately stayed.  ………………………………………………."

Subsequently, the word “forest” was deleted by this Hon’ble Court by order dated 28.2.2000.

4.
Further, this Hon'ble Court by order dated 13.11.2000 in Writ Petition (Civil) No. 337 / 1995 had directed that no de-reservation of National Parks / Sanctuary shall be effected.  

5.
This Hon’ble Court by order dated 9.5.2002 in W.P. (C) No. 337/95 had passed the following order:

"…………………………………………………………………..I.A.Nos. 15, 17, 20 22, 23, 24 and 25 be first placed before the Standing Committee of the I.B.W.A. for its consideration.  In the meantime, no permission under Section 29 of the Wild Life Act should be granted without getting the approval of the Standing Committee.  

List the matter come up in August, 2002.  ……………………………………………"

4.
Pursuance to the above orders, the use of forest land falling within the National Park or Sanctuary is permissible only after obtaining the permission of this Hon’ble Court.  For example, laying of the 800 KV transmission line through the Rajaji National Park for the evacuation of power from Tehri Project was undertaken after this Hon’ble Court by order dated 29.10.2002 in IA No. 634-635 granted  permission to the project on the condition that Rs. 50 crores would be deposited by the Power Grid Corporation Limited for the protection and conservation of the National Park.  Similar procedure was adopted for the water supply scheme involving Shettihalli Wildlife Sanctuary, laying of the optical fibre through the Mount Abu Sanctuary, undertaking the water supply scheme in Ratnapuri Wildlife Sanctuary, Bhopal, etc.

THE PROJECT
5.
The Karnataka Power Corporation Limited (KPCL) runs a Hydro Power Station at Varahi in South Canara District in Karnataka.  The power generated at this plant is evacuated to Shimoga receiving station through an existing 110 KV transmission line which was erected during the year 1956.  The said transmission line passes through Shettihalli Wildlife Sanctuary.  The generating capacity of Varahi Project is being increased to 230 MW.  For the evacuation of this power, the transmission capacity is required to be enhanced for which the existing 110 KV transmission line is being replaced by 220 KV transmission line.  The right of way i.e. the width of the strip required for the existing 110 KV transmission line is 22 mtrs.   Nine kilometers of the transmission line passes through the Shettihalli Wildlife Sanctuary.  For laying of the 220 KV transmission line, additional 11.70 ha. of forest area is required within the sanctuary. The total cost of the project is Rs. 42.73 crores.  As per the project details given in the IA, out of the 302 towers,  240 towers have already been erected and 70.725 kms of the transmission line has already been strung and partly charged.  The revenue expected from the project is about Rs. 10.09 crores per annum.  No felling of trees is involved within the sanctuary.

6.
The proposal sent by the Government of Karnataka for diversion of 73.57 ha. of forest land for the project including 11.70 ha. falling within the wildlife sanctuary has not been accepted by the MoEF on 12.6.2001 on the ground that this Hon’ble Court has passed orders prohibiting activities in the National Parks/Sanctuaries, therefore,  permission for the non-forestry activity which is not permissible under Section 29 and 35 of the Wild Life (Protection) Act, 1972 cannot be granted.  The State Government has been asked to find out the possibility of alternate alignment avoiding the wildlife sanctuary area.

7.
 During the course of the hearing it was informed that the KPCL has already replaced the existing 110 KV transmission line with the 220 KV transmission line within the sanctuary.  This has been done by taking a view that since no tree felling outside the right of way of the existing transmission line is required, therefore, neither approval under the F.C. Act nor permission of this Hon’ble Court for laying of the transmission line within the Shettihalli Wildlife Sanctuary is necessary. This has been done with the tacit understanding of the MoEF.  It was clarified  that the right of way for each transmission line is fixed by the Central Electricity Authority after taking into consideration the various technical parameters and it is not up to the user agency to decide the right of way.  For instance, the right of way for the 110 KV transmission line has been fixed as 22 mtrs and for the 220 KV as 35 mtrs.  The requirement of forest land is arrived on the basis of the right of way prescribed by the Central Electricity Authority, accordingly the cost of compensatory afforesation, net present value, etc. are calculated.  For laying of a transmission line through a national park/sanctuary, whether any felling of trees is involved or otherwise, the permission of the Hon’ble Court as well as approval statutory under the Forest (Conservation) Act is necessary.  It was agreed by the KPCL that they have erred in interpreting the F.C. Act as well as this Hon’ble court’s orders and requested that this unintentional lapse may be condoned.  

8.
After taking into consideration the relevant information the  CEC is of the view that the use of the forest land falling within the Shettihalli wildlife Sanctuary for laying of 220 KV transmission line by the KPCL is in public interest, no alternate alignment is feasible, minimum forest land is being asked for and the adverse effect of the project on the flora and fauna of the area is minimal and containable. In view of the circumstances explained by the KPCL, the work undertaken by them without obtaining permission of this Hon’ble court may please be condoned with the clear understanding that in future such the projects will not be allowed to be undertaken inside the National Park/Sanctuary without first obtaining permission of the Hon’ble Supreme Court and clearance under the F.C. Act. 

9.
Considering above, it is recommended that this Hon’ble Ccourt may consider permitting Karnataka Power Corporation Limited to lay the 220 KV transmission line through Shettihalli Wildlife Sanctuary on the condition that (a) the Karnataka Power Corporation Limited will deposit an amount equal to 5% of the project cost for the laying of the transmission line subject to a minimum amount of Rs. one crore in the compensatory afforestation fund for undertaking conservation and protection of Shettihalli Wildlife Sanctuary; and (b) requisite approval under the Forest (Conservation) Act will be obtained.

10.
This Hon’ble Court may please consider the above recommendations and may please pass appropriate orders in the matter. 

(M.K. Jiwrajka)

Member Secretary

Dated 24.01.2005

