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The issue of temporary working permission dominated many of the hearings. The CEC had submitted a detailed report on the large scale issuance of temporary working permissions with respect to mining activities across the country. No Environment Impact Assessment was done or forest clearance was obtained for the same. The suggestion of the Amicus curiae based on the report of the CEC is that the Forest Advisory Committee should be reconstituted so that haphazard clearances are not granted. The Court also felt that the suggestion of the mining companies that the Forest Advisory Committee (FAC) should have a time frame for the disposal of applications also deserved merit. The Court requested the Amicus to suggest to the Court to redraft his suggestions on the basis of discussions in the court. 

The Kudremukh matter again came up before the Court even after the closure of the Mining operation on the 31st of December 2005. This time the contention of the Kudremukh Iron ore company (KIOCL) was the CEC was not competent to oversee the closure operation, since the members of the CEC were not experts. The company preferred the monitoring committee’s recommendation (which strangely consisted of the Joint secretary, Steel, Conservator of Forests, Regional Chief Conservator of Forests, Ministry of Environment and Forests among a host of other government functionaries) as members. The Court reminded KIOCL that the monitoring company violated the Supreme Court order which clearly stipulated that there should be only two government representative and two Ngo representatives. The Court however agreed to the point of the KIOCL Senior Counsel on the need for an independent expert to monitor the closure operations and directed that the CEC should inform the court on the choice of an independent expert to oversee the mine closure operations. 

The tiger crisis was also dealt by the Court. Based on the suggestion of the Amicus curie the Court felt that there is a need to handover investigations in some of the major tiger reserves to the CBI. The MoEF informed the Court that the decision to handover the investigation on the Ranthambhore Tiger Reserve to the CBI has already been taken. With respect to Panna Tiger Reserve where the situation is equally bad or even worse the Court sought the reply of the State of Madhya Pradesh on the matter. The issue of alleged harassment of wildlife scientists Dr Rahgu Chundawat also attracted the attention of the Court and an Intervention Application on his behalf was admitted. The Amicus also suggested that all cases concerning wildlife trader Sansar Chand should also be transferred and investigated by the CBI. The matter is posted for 17th of February. We will continue to keep you updated on the issue. 
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The hearing of the Central Empowered Committee (CEC) on the 10th January 2006 dealt with an interesting range of issues from carrying out Gravity Magnetic And Magneto Telluric Surveys in the Dibru Saikhowa National Park to the Himachal State government requesting the CEC to intervene on the conditions for clearance set out by the National Board for Wild Life (NBWL).

The first matter that was heard by the CEC was I.A 1397-1398 related to carrying out Gravity Magnetic And Magneto Telluric Surveys in the Dibru Saikhowa National Park in Assam by Indian Oil Limited. In the last hearing the CEC had asked Indian Oil to provide details of the survey. The response indicated that the survey would require 7-10 months as the Park is closed for some part of the year due to rains and also that movement is difficult inside the Park.  There was no objection by the respondents as it was felt that the survey will not cause any damage to the Park and therefore the CEC granted permission. However it highlighted to the counsel representing Indian Oil regarding a ceiling on the amount of fuel to be given by Indian Oil set by the NBWL. The CEC pointed out that Indian Oil providing fuel will take care of some of the problems within the Kaziranga National Park. The total amount of this fuel per annum would be not more than Rs.5-6 lakhs. Further, this should not be seen as oil cost, but a social cost to be borne by Indian Oil for procuring oil from near Kaziranga. 

Another matter heard was I.A. 33-34, which is an application for impleadment on behalf of the applicants by Zamindars of District Kathua District Rajouri and District Jammu in Jammu and Kashmir. The issue is regarding the felling of khair trees. The state government is in support of the application as it deals with private persons felling khair trees on their private land. The CEC highlighted that it had raised queries in the case when the matter was heard on 26-7-2005 and 8-7-2005. The members clarified that the main issue in the case is with reference to the felling of khair trees in modification of the 12.12.1996 order of the Supreme Court. However, this modification had to be allowed based on a survey by the State Forest Department, which presented that 100% of the khair trees have been enumerated for the state. The CEC had asked for details and a copy of this order. Presently the affidavit filed in the case only states that the enumeration has been done but no details are available. There was considerable amount of debate on this issue and the CEC pointed out that it had requested this information from the applicant seven months back during the 27.6.02005 hearing. But CEC did not receive any replies to its queries and already lot of time has passed with the present hearing being the third one for the case. Following a lot discussion it was decided that there will be another hearing of the case that will be held on 30.1.2006, before which the applicant would send the details of the survey including village wise details to the CEC.

Application number 609 was also from Jammu and Kashmir. It is an application for directing the State Government to take fresh steps for revival / rehabilitation of sick industrial unit. When this case was listed for July 2005, it was deferred for a later date. The CEC questioned the applicant on whether there is a commitment on the part of the state government that it will provide timber for the industrial unit. The applicant’s response was that till there is no commitment from the Forest Department, the Industries Department would not have registered the unit. However, the CEC delved further into the matter and clarified as to whether the applicant had a No Objection Certificate (NOC) from the Forest Department or a commitment to provide timber. This is because the documents filed by the applicant M/s Shankar Timber Industries only shows an NOC. The CEC highlighted that it does not have the jurisdiction to decide or direct which industrial units a state government should be providing timber to and which not. Its has a limited jurisdiction of looking at the non-compliance or violation of forest related laws like Forest Conservation Act, Environment Protection Act etc. CEC also pointed to the applicant that the applicant themselves have admitted in the petition that the available raw material in the state is much less than what is required by the unit. However, the CEC is not taking this issue up though it appears that installed capacity of the existing units in the state is unsustainable and no more units should come up. Further, the CEC cannot be the forum for a case like this and also that it cannot sit over the state government and tell them how much raw material should be given to which unit. After listening to the range of arguments presented by the applicant including that of it being an old unit in the state and so on, the CEC concluded that though the applicant might have a genuine case, the matter is beyond the jurisdiction of the CEC. The CEC was about to send its report to the Supreme Court, however, on the insistence of the applicant it was decided that a time for one week would be given for the applicant to be able to present a point of jurisdiction, otherwise the case will be dismissed.

The next application that was heard related to a complaint against drilling along Orissa Coast by Reliance India Limited. Since this matter is relevant in the context the conservation of the Olive Ridley Turtles, it was clubbed with Application number 46 already filed before the CEC and not treated as a fresh application. The counsel for the applicant did a recap of the history and proceedings of the application from the time it was filed before the CEC in 2003. The counsel for Reliance India Limited stated that he had just been brought on board with the case and did not have information about the background of the case, and neither did he have all the papers related to application number 46.  The member secretary of the CEC explained the matter to him and highlighted that there were essentially two issues that were dealt with in this application. First, the issues around the construction of the Dhamra port (www.esgindia.org/moefsuno2005/Dhamra%20Port%20Orissa.doc; 

http://www.projectsmonitor.com/detailnews.asp?newsid=8383 ) and second, permission for drilling for gas and its impact on the Olive Ridley turtle. The additional affidavit was filed in this case on 18.12.2005, which presented that twenty wells will be drilled in the Bay of Bengal just 10 kilometers away from the Gahirmata Sanctuary. The CEC asked the counsel for the Ministry of Environment and Forests (MoEF), to respond to this. The counsel applicant also pointed out that the environment clearance letter granted to M/s Reliance India Limited (RIL) for carrying out the drilling activity indicates that RIL should carry out a detailed ecological study on marine life forms, wildlife, sea turtles of the area by May 2006. This should have otherwise been a mandate of the state government. The counsel also highlighted this is a specialized multi-disciplinary study and it should not be the responsibility for a company which has essentially commercial interest in the area. The counsel for RIL responded at this point indicating remarks towards vested interest should not be made towards the company, as the case is being built up presently. RIL is also putting in a huge investment in the region. It might be that the drilling would lead to a finding that the area does not have gas. He further added, that every exploration has a time limit. That is why perhaps the MoEF gave the responsibility to the company to carry out the study as it may take very long if the state government takes it up. This will affect the bank guarantee period and other financial aspects of the project. The CEC members indicated that in this case they are trying to find out whether there are any impacts on the Olive Ridley turtles and that is the reason for clubbing it with application number 46 on the same issue. CEC will not be looking at whether or not the contract should be given to RIL or anyone else, or be given at all. They further indicated that the next hearing on the matter would be fixed for the 30th January 2006 before which the MoEF and RIL would file their responses. Further it was decided that it would be better to deal with this issue in the form of a meeting than a hearing, and the CEC will call for a meeting on this in the first week of February 2006.

The next application that was dealt with was 323, dealing the diversion of 49 Ha of forest land falling in Sanctuary area for construction of Renuka Hydro Electric Project, Himachal Pradesh. This project deals with water supply to Delhi and was conceived in 1985. The applicant in this case is the Government of Himachal Pradesh and the respondents, Centre for Environmental Law, WWF-India. The state government representatives presented the facts around the case and also indicated that if the project starts construction today it will take 5-6 years to complete. The project was granted clearance by the MoEF only after it was cleared by the National Board for Wild Life (NBWL) with ten conditions on 16.4.2005. One of these recommendations was the notification of all the Reserved Forest and Protected Forest near the project area should be declared as a Wild Life sanctuary not less than 20 sq.km. The state government highlighted the religious significance of the Renuka Lake and the sentiments of the people attached to it as well as the fact that it is these aspects that should be protected. Further, since the forests around the area are extremely scattered and people are residing around (and have traditional use rights), it will be difficult to declare a sanctuary of 20 sq.km. Another fact presented was that Himachal Pradesh is already above requirement of forest area of the state to be under protected status. They suggested that since the existing sanctuary is about 4.5. Kilometers and if the dam structure is added to the sanctuary area then it comes to about 16 sq.km. The CEC questioned as to how the dam structure can be a part of the sanctuary area, to which the response was that since there are going to be fishes and other aquatic flora and fauna, the area could be considered as a sanctuary. The CEC responded to the applicant highlighting that except for the compensatory afforestation condition of the NBWL, the state government in their affidavit had suggested that the CEC intervene with changing all the other conditions. However, neither the CEC nor the MoEF can modify the conditions laid out by the NBWL. Therefore if a modification is required the state government will need to approach the NBWL itself. The counsel for the MoEF, also stated that he could not override the conditions laid out by the NBWL.
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ORDERD DATED 6th JANUARY 2006

· Letter of Professor Kanchan Chopra in IA 826 in IA 566 in WP 202/1995 (Related to Expert Committee on Net Present Value)
Mr.   A.D.N.   Rao,   learned   Amicus   Curiae   has   brought   to   our   notice   the   letter   dated   December   28,   2005   addressed   by   Prof.   Kanchan Chopra to A.R., PIL Cell of this Court.  

As requested in the letter, the date for submission of the report of the Committee is extended upto 31st March, 2006.

· IA No.1413 & 1414 (Regarding Temporary Working Permits to Mining Operations BY TISCO)

Regarding grant of Temporary Working Permit (TWP), we have   perused the report of CEC including its recommendations and procedure   for   grant   of   TWP.    In   the   light   of   discussion   today,   we   have   requested amicus curiae to redraft the recommendations and the procedure.  

List   these   matters   on   3rd February, 2006.     Further,   we direct that such of the mines which were operating under   Temporary Working Permit   as   on   16th December,   2005   will   continue   to   operate   until   further orders.

· SLP(C) 25068/2005 (Regarding illegal mining in Chandrapur District, Maharashtra)
The  Special Leave Petition is directed against an interim order dated  18th  November, 2005  passed in WP 159/2005  by the  High  Court of Bombay at Nagpur restraining the petitioner from carrying on any mining activity in the  area in question. This interim order of the High Court has already been stayed.  Further, for the present, until further orders we also stay further proceedings in WP 159/2005.   

We have considered the report of the CEC dated 2nd January 2006.  The recommendations made therein are to the following effect:

(i) the MoEF may expeditiously take a decision under the FC Act in  respect   of   the   Durgapur   Rayatwari   underground   mine   after considering   the   Compliance   Report   sent   by   the   Maharashtra  Forest Department and till then the mining may be allowed to be continued in the already broken up area; and

 (ii) a decision regarding sanction sought by the Forest Department to  prosecute officials of M/s. WCL for violation of the FC Act may be  taken expeditiously by the MoEF  as per the  Hon'ble  High  Court  of Bombay, Nagpur Bench order dated 1.4.2005.

The   aforesaid   recommendations   are   acceptable   to   the   petitioner.     The MoEF   prays   for   two   months'   time   to   take   a   decision   in   terms   of   the aforesaid recommendations.   

 List after two months. 

                                                                                                              ​    

· IA 1441 (Regarding Mining by South Eastern Coalfields)

The State Government, as prayed, is granted two weeks' time to file response to the report of the CEC dated 23rd December, 2005.  

List on 3rd February, 2006.

· IA 1455 (regarding the Tiger Crisis in the country)
Mr. ADN Rao, learned Amicus Curiae, states that the Central Government   has   decided   to   hand   over   the   investigation   regarding poaching   of   tigers   in   Ranthambore   to   CBI.     Regarding   Panna   National Park, learned counsel submits that the matter is still under consideration and that is likely to be decided soon.  We direct the matter shall be decided expeditiously but not later than 13th January and if the Ministry decides to hand over the probe to SIT, CBI, we hope that it would immediately move into action.

List on 27th January, 2006.

· IA 1456

The   application   is   disposed   of   in   terms   of   order   dated   28th January, 2005 in IA 1230 read with order dated 12th May, 2005 in IA 1317 subject to further condition that it will also give an undertaking to pay the difference,   if   any,   in   NPV   which   may   be   payable   after   the   same   is determined.

· IA 1463 & 1156

These two applications be listed before a bench of Hon'ble Mr. Justice   Arijit   Pasayat   and   Hon'ble   Mr.   Justice   S.H.   Kapadia   on   16th January, 2006.

· IA 827

As an interim measure, CEC is permitted to release a sum of Rs.5 crores to the State Government.  The amount shall be spent under the direct supervision of the Committee constituted earlier.

List the application on 27th January, 2006.
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State bird in a perilous state
The Sarus crane is the tallest of the cranes, standing six feet tall; it has a wingspan of eight feet. Of the different Sarus types, the Indian Sarus (Grus antigone antigone) is the only resident crane that breeds south of the Himalayas. The population of the Indian Sarus is distributed across the States of Haryana, Gujarat, Rajasthan, Maharashtra, Uttar Pradesh, and Madhya Pradesh. Nearly half of the Sarus cranes in India are in UP alone, according to a study by the Bombay Natural History Society, and the concentrations of the birds are highest in Mainpuri and Etawah districts of the state. These two districts alone, the study reports, have a population of 2500-3000 Sarus cranes, with the maximum being found around four wetlands; Kudaiyya, Ambarpur, Saman Katra and Sarsai Nawar. It is no surprise, therefore, then that the Sarus Crane is the state bird of Uttar Pradesh. 

The Sarus crane is currently listed in Schedule IV of the Wildlife (Protection) Act, 1972. It is also regarded internationally as a threatened species, and is proposed to be placed in the 'vulnerable' category in The World Conservation Union (IUCN) Red List. The Species is also listed in Appendix II of the CITES which is an international agreement between governments to ensure that international trade in specimens of wild animals and plants does not threaten their survival. 

These protections have become important and contentious, due to the plans for expansion of an air strip near the village of Saifai, in Etawah. In May 2005 Mulayam Singh Yadav, the Chief Minister of Uttar Pradesh, made statements in the press clearly indicating the intentions behind the expansion. He said that with the air strip around Saifai village being expanded, the area's industrial potential should rise. Saifai is the CM's native village, and media reports have indicated that he wants to showcase it as the face of development in Uttar Pradesh. (click here, here, and here for examples) 

The news reports sounded alarm bells for many who are concerned with the conservation of the wetlands, and in particular the Sarus crane's habitat. Taking a cue from the information in newspaper reports and pre-empting any possible danger that maybe caused to the wetlands, an application was filed by the Wildlife Trust of India against the Government of Uttar Pradesh before the Central Empowered Committee of the Supreme Court, a monitoring body established by the court in 2002 for a period of five years. The application seeks a stay on the expansion of the air strip. In the petition the applicant attempts to draw attention to the immediate threat to the crane's habitat, and highlights the fact that the construction of an air strip is bound to have a detrimental impact. This impact is likely to be caused due to the filling up of the wetlands as well as the resultant disturbances in the form of increased noise and air pollution, as well as from vehicular traffic. 

The application did not rely on newspaper reports alone; additionally, to understand the implications of the proposed expansion, the applicant undertook a survey of the region in November 2005. The survey team documented through photographic evidence that showed that the foundation stone had been laid and construction activity was being undertaken in areas frequented by the Sarus cranes. This evidence was included in the application. The petition also highlighted the fact that the wetlands in Mainpuri and Etawah are valuable treasure houses of faunal and floral diversity, and that the cranes were not the only focus of concern. The WTI argued that: 

· "... They have incredible historic value, and are recognized by national and international biologists as important stop-over sites for wintering birds." 

· "In addition to very large numbers of migrating birds visiting the area's wetlands in winter, the wetlands are home to hundreds of the severely endangered Black-necked Storks." 

· "The highest density of population of Sarus Cranes is inseparably associated with these wetlands. Almost 30% of the global population of the endangered crane is dependent on these wetlands." 

· "The wetlands are the only known substitute sites for the critically endangered Siberian cranes, which only visit the famed Keoladeo Ghana National Park at Bharatpur" 

It is important to note that the threats to the Mainpuri and Etawah wetlands are not new. In 2002, the Wildlife Trust of India had filed a writ petition in the Allahbad High Court in view of the proposal of the Ministry of Agriculture to drain the area for creation of agricultural land. This was part of a World Bank-assisted scheme designed to give thousands of hectares of land, classified as 'wasteland', to farmers (click here and here for more). The order of the High Court in that litigation clearly stated that no activity or project that endangers the wetlands would be allowed. To quote, 

" ... It appears that the state government has taken a serious note of and expressed concerns over the problems the writ petitioner raised in the writ petition. Sri Ashok Mehta, learned Chief Standing Counsel has also assured us that existing Nala drainage will be widened and no developmental activity adversely affecting the natural habitat of wildlife within these protected areas will be allowed .... it also appears from the report that a considerable area has been designated as Saman Bird Sanctuary in Mainpuri District and the wetlands preferred by Sarus Crane in Etawah and Mainpuri districts have been restricted against allotment of pattas." 

Also, the District Magistrate (DM) of Mainpuri, through an office order dated 6th February 2002, directed that in view of the Sarus crane being the state bird of Uttar Pradesh there should be no drainage of wetland areas and also no pattas should be granted in such wetlands. A similar order was issued by the DM, Etahwah on 7th July 2002. Both these are clear recognition of the fact that the wetland areas are extremely ecologically sensitive and need to be conserved. 

With these facts in order, the current application (recorded as No. 743) came up for hearing on 10th January 2006 before the Central Empowered Committee. The matter was discussed during the hearing, and initial directions issued; according to advocate Ritwick Dutta, "at the 10th January 2006 hearing the CEC directed that the Uttar Pradesh State government should file its response before 30th January 2006. The case has been listed to be heard on that day. Following this the CEC will undertake a site inspection of the area." 

Subsequent hearings in the case that will indicate what the state government's response will be. The battle, pitting the economic intentions of the CM against the conservation of the endangered state bird and its ecologically fragile habitat, does not promise to be easy. But one thing is clear, issues like this highlight a more serious and wide-spread problem; wetlands are being ignored in policy and programmes in the country, and are being looked at simply as lands that need to be cleared or drained so that some industrial activity can take their place. But this is short-sighted; wetlands are not only highly productive ecosystems supporting biodiversity and valuable wildlife habitats, but also support several local livelihoods, in particular in fisheries and agriculture. Wetlands also play a vital role in recharging groundwater. 

The 'development' mindset in the country needs to recognise this, and chart a course for economic growth that is mindful of the value of conservation. The month-end hearing of the CEC will provide one more opportunity to express this wisdom, sadly lacking for so long. 

This article appeared in India Together (www.indiatogether.org) on 24th January 2006. It can be viewed at http://www.indiatogether.org/2006/jan/env-sarus.htm

Back to Contents




Godavarman Hearings in January 2006











Sarus Crane Habitat under Threat in Mainpuri, Etawah, Districts           Uttar Pradesh





Some orders of the Godavarman Hearings in January 2006








Highlights of the CEC Hearing on 10th January 2006














Editors: Ritwick Dutta and Kanchi Kohli





For further information and clarifications please write to � HYPERLINK "mailto:forestcase@yahoo.com" ��forestcase@yahoo.com� 





Coordinating address: E-180, Greater Kailash 2, New Delhi-110048 and 


C-106, Sector 40, Noida, Uttar Pradesh





All issues of the Forest Case Update are uploaded on � HYPERLINK "http://www.geocities.com/forestcase/forestcaseupdate.html" ��http://www.geocities.com/forestcase/forestcaseupdate.html�     





We would like to acknowledge the kind support of Foundation for Ecological Security (FES) and, Environment and Equity Justice Partnership for this initiative. The support for the procurement of the Supreme Court order has been received from Rufford’s Small Grants.














PAGE  
1

